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VICE-ADMIRALTY COURT.—LOWER CANADA. 
Before :—Hon. H. Back, Judge, Vice-Admiralty Court. 


Tax Marrua SoPxaraA.— Bouchot. 
Action of MaxHan. 





Held :-lo That when a vessel at anchor 
is run down by another vessel, the vessel 
ander weigh is bound to shew by clear 
and indisputable evidence that the acci- 
dent did not arise from any fault or ne- 
giizence on her part. 

20. That neither by the marine nor the 
common l4w is a vessel or a carriage jus- 
tified in not taking proper precautions 

ainst a co'lision with another, by the 
fact that such other is not inits proper 
position or side of the road, or is in any 
way contravening any rule of the sea or 
of the road. 


30. That it is no defence on the part of 
the vessel under weigh to say that the 
vessel at anchor had not complied strictly 
with all the Trinity House regu atio s 
in relation to hanging out lights at night, 
if it appear that the collision took place 
consequence of the fault or negligen:e 
of the vessel under weigh. 


Jugé :--lo. Que quand un vaisseau à 
‘a voile vient en collision avec un autre 
vaisoau à l’ancre, le vaisseau sous voile est 
tonu d'établir parun témoignage irré- 
cusab'e que l'accident ne résulte pas 
d'aucune faute ou négligence de sa part. 

20. Que ni par le droit maritime, ni 
par le droit commun est-il loisible a un 
vaisseau ou 4 une voiture de ne pas 
prendre toute précaution contre une col- 
lision, par la raison qu’un autre vaisseau 
ou une autre voiture n'est pas à l’en- 
droit ou du côté du chemin où il devrait 
être, ou était en aucune manière en con- 
travention à une règle maritime ou de 
police. 

30. Qu'il n'est pas loisible au vaisseau 
sous voile de dire que le vaisseau a 
l'ancre ne s'était pas conformé stricte- 
à tous les règlements de la Trinité rela- 
tivement aux lumières de nuit, si il ap- 
vert que la collision est le résultat de la 
faute on de la négligence du vaisseau 
sous voile. 





Judgment rendered the 25th. day of November, 1859. 





This was a cause promoted against the brigantine Mar- 


tha Sophia, by the owner of the schooner Diligence, for 
damage sustained by a collision in the harbour of Quebec. 
The facts of the case are fully adverted to in the following 


judgment :— 
The Court.—On the fourth of October, 1858, the schooner 


Diligence, of about eighty tons burthen, owned by Jehn 
Maxham of Quebec, the promoter in this cause, having 
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discharged a cargo of salt, at Point Levi, proceeded to 
the mouth of the St. Charles, in the harbour of Quebec, 
and there anchored. In the evening of the same day she 
was still at anchor, and, after dark, the master, Pierre 
Mogé, caused a bright light to be placed in the rigging of 
her foremast. This is distinctly proved by the evidence of 
the master, and of the two seamen who formed the crew ; 
—they describe the light and its position clearly, and their 
evidence is consistent and positive ; they say it was placed 
about ten or twelve feet above the deck. While the Dili- 
gence was in this position, and while she exhibited this 
light, at about half-past eight o’clock, the brigantine Mar- 
tha Sophia, in tow of the steamer St. Louis, came down 
from Montreal, with a full cargo, with which she was to 
proceed to Miramichi, in New Branswick. Both the bri- 
gantine and the steamer were well lighted. After passing 
down the river below the India wharf, and as Laflamme, 
one of the witnesses for the defence says, within eighty 
feet of the Diligence, which both he and the mate of the 
brigantine, (Regis Mercier,) another of the defendant’s wit- 
nessés, say, they saw,—the tide was running full ebb,—and 
after passing the Diligence as I have stated, the steamer 
and brigantine turned up the river against the tide, and 
when at a distance above her, which Mercier, mate of the 
brigantine, now thinks to have been about five apents, but 
which he says he then thought appeared to-him to be about 
eight or ten arpents, from the darkness of the night, and 
from his not seeing the light on board the Diligence,—he 
ordered the brigantine’s anchor to be let go, and cast off the 
tow rope by which she had been towed by the steamer. 
The Martha Sophia drifting down with the ebb tide, and 
having nosail set, or any other means of controlling her 
movements, dragged her anchor, and, before it held, came 
down upon the Diligence, and ran foul of her, doing the 
damage for which this action is brought. 


The claim is resisted mainly on the ground that the Dili- 
gence ought, under the Trinity House regulations of 1858, 
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then in force, to have had two distinct lights, one in the 
larboard fore-rigging, and another on the mizen peak, ar 
in the mizen or main starboard rigging, each of which 
lights ought to have been placed twenty feet above the 
deck. 


It is certain that she had not the two lights, but it seems 
also certain that she had one placed in the larboard fore- 
rigging, as required by the regulation, though somewhat 
too low. Upon the subject of the one light there is some 
conflicting evidence, many of the witnesses for the defence 
saying there was no light at all exhibited by the Diligence ; 
but this evidence only goes to prove that they did not see 
it, whereas, on the other hand, it is positively sworn by all 
the men on board the Diligence that a bright light was ex- 
hibited in the fore-rigging. They swear that they placed it 
there themselves ; and evidence that it was not seen by 
other parties, not on board the vessel, is clearly not enti- 
tled to the same weight as the positive testimony of the 
men who lighted and placedit. <A ship’s light is not an 
object so bright and conspicuous that is must necessarily be 
seen by persons whose eyes are not directed to it ; and the 
numerous lights on board the steamer and the brigantine 
may have tended to prevent the people on board them from 
observing the single light on board the Diligence. The evi- 
dence, in my opinion, leaves no room to doubt that there 
was a light exhibited on board the Diligence, in such a po- 
sition that it must have been seen by the people of the 
steamer and of the brigantine, if a proper look ont had 
been kept by them. On the other hand, it is certain that 
the Diligence did not exhibit two lights, as the Trinity 
House regulations required ; nor was the one light quite 
so high above the deck as prescribed. But it is admitted 
that the Diligence was seen by those on board the steamer 
and the brigantine. Laflamme, fire-man of the steamer, 
Mercier, the mate of the brigantine, and Beauchemin, the 
pilot of the steamer,—all witnesses for the defence,—dis- 
tinctly say they saw her and passed at a short distance from 
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her, in coming up the river against the tide, after passing 
below her to make the turn. The witnesses for the defence 
differ as tothe distance at which they were from the Dili- 
gence when they cast off the brigantine. Mercier says, he 
thinks now they were about five arpents from her, while 
the pilot, Beauchemin, estimates the distance at about an 
arpent and a half, the Diligence being to the north and be- 
low the brigantine. Mercier says he thought then that they 
were further from her, but Beauchemin does not so qua- 
lify his estimate of the distance, or say that he was de- 
ceived as to the distance by want of a light on board the 
Diligence. 


When a vessel at anchor is run down by another vessel, 
the vessel under weigh is bound to shew by clear and in- 
indisputable evidence that the accident did not arise from 
any fault or negligence on her part, for this obvious reason 
that the vessel at anchor has no means of shifting her posi- 
tion or avoiding collision. In this case it does appear that 


. there was fault or negligence on the part of the brigantine, 


the master of which expressly desired the steamer to cast 
him off at the time mentioned by the witnesses, and within 
a distance from the Diligence which proved insufficient to 
enable him to bring up his vessel without coming into col- 
lision with the Diligence. He miscalculated either his dis- 
tance from that vessel, or the strength of the tide, or the 
time it would take before his anchor would hold him ; and 
the greatest distance stated certainly appears too short, 
considering that the tide was running full ebb directly to- 
wards the Diligence. But this miscalculation cannot be in 
any way imputed to any fault or negligence on the part of 
the people of the Diligence, or to the fact of her having but 
one light instead of two as required by the Trinity House 
regulations then in force, or to the one light being a little 
lower than prescribed. If the people on board the steamer 
and brigantine had not seen the Diligence, then the non- 
compliance with the regulation might have been a defence 
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to the action ; but having seen her, they were bound to 
take every precaution against a collision with her, and this 
whether she was properly or improperly anchored or lighted. 
Neither by the marine nor by the common law is a vessel 
or a carriage justified in not taking proper precautions 
against a collision with anothez by the fact that such other 
is not in its proper position or side of the road, or is in any 
Way contravening any rule of the sea or of the road. It 
does not appear that the Martha Sophia took proper precau- 
tions for avoiding a collision with the Diligence after having 
seen her ; the night was clear, and there was no wind or 
other cireumstance which could occasion any difficulty, 
and the collision seems to me to have arisen solely from the 
Martha Sophia having cast off from the steamer sooner than 
she ought in common prudence to have done, and not 
having allowed sufficient time for her anchor to hold, and 
to keep her clear of the Diligence. Vessels ought cer- 
tainly to comply strictly with all the Trinity House regu- 
lations, and the Diligence may have been liable to a pe- 
nalty for not doing so, but the collision did not arise from 
her non-compliance with such regulations, nor did such 
non-compliance justify the neglect or error in judgment on 
the part of the Martha Sophia by which the accident was 
occasioned. 


Kerr and Lemoine for the Diligence. 


PLamonpon and Drecnéne, for the Martha Sophia. 


SUPERIOR COURT. — MONTREAL. 


Before :—Smrrtt, Justice. 
MATHEWSON,.... eeeveees ceoece Plaintiff. 


Wo. 2331. 


VS: 


Tax Wesrsan Assunanecn Co.. Defendants. 
a 


, M. sells to L. a fot of land in consi- 
deration of a constituted rent of £60, 
payable annually on a capital of £1000, 
the purchaser by the deed binding him- 
self to erect buildings on the lot and in- 
sure the premises to the extent of £400 as 
collateral security. 
© plaintiff to whom the debt is trans- 
ferred insures the buildings so erected 
to the extent of £400 to cover the cons- 
titut, and whilst the policy is in force 
the buildings are destroyed by fire, but 
até rebuilt, and restored to their original 
condition and value by the purchaser L., 
re action brought. 
Held :—lo. In an action by the insured 
on the policy to recover the amount of 
ce, that the insuted had the 
same security for the payment of the 
econstitut ashe had before the fire, and 
that no loss had been occasioned by rea- 
son of which an action oould be main- 


tained. 
2o. That the principle that the contract 
insurance is a contract of indemnity, 
applied to the case, was a bar to a reco- 
very, thore being no loss sustained. 


M. vend à L. un terrain en considé- 
ration d’une rente constituée de 260, pe 
able annuellement, au capital de £1000, 
l'acquéreur s obligeant ger son aete d’ac- 
quisition d’ériger des bâtisses sur le ter- 
rain et d'assurer le tott au montant de 
£A00 comme sûreté collatérale. 

Le demandeur suquel la détte est trans- 
portée assure les ainsi érigées au 
montant de £400 pour couvrir le constitat, 
et pendant que la police est en force led 
bâtisses sont détruites par le feu, mais 
reconstraites et rétablies 4 leur condition 
et valeur primitive par l’acquéreur L., 
avant l’institution de l’action. 

Jugé :—lo. Sur action pat l’assuré sut 
la police pour recouvrement de l’assu- 
rance, que l'assuré avait la même ga- 
rantie pour le paiement du constitut qu’il 
avait avant l'incendie, et qu’il n’y avait 
eu aucune perte en de la quelle 
une action put être maintenue. 

20. Que le principe que le contrat d’as- 
surance est un contrat d’indemnité, était 
applicable A l'espèce, et conséquent 
une défense a l’action, nulle perte ayant 
été eoufferte. 





Judgment rendered the 81st. day October, 1859. 





The plaintiff's declaration set up a sale before notaries of 
the 8th. November, 1844, by John Mathewson and wife to 
Calvin P. Ladd, of a lot of land in Griffintown, city of Mont- 
real, in consideration of a constituted rent of £60, payable 
annually on acapital of £1000. The purchaser by the deed 
undertook to erect substantial buldings on the lot, of the va- 
lue of £400, and to cause the same to be insured to their 
value, and to transfer the policy tothe vendors as collateral 
security, and to keep the same insured. This debt was 
transferred to the plaintiff, and afterwards, on the 17th. 
March, 1853, an insurance for a year was effected by the 
plaintiff in the defendants’ office for £400 on the buildings 
known as ‘The Montreal and City Foundry’ erected on the 
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lot in question, the insurance being declared,in the policy as 
“ effected to cover a constitut held by the assured on the 


* property described as security for the payment of the 
 Jand.?” 


On the 15th. June, 1853, the premises were consumed by 
fire and the action was brought on the 21st. October, 1858. 


The defendant pleaded two exceptions and a défense 
as fonds en fait. 


The frst exception put in issue the legality of the trans- 
fer and the insurable interest of the plaintiff. 


The second, alleged “ that the premises had been rebuilt 
“ by Calvin P. Ladd, and were of the same or greater value 
“than at the time when the same were burnt, and that 
such building was effected and completed before the ins- 
“ titution of the present action ; and that the plaintiff had 
“ suffered no loss, but was completely indemnified by the 
“ re-edification of the buildings at a period antecedent to 
" © the present suit.” General answers and replication. Ad- 
missions were given of the execution of the policy; also 
that the insured premises were burned on the day mentio- 
ned, and were damaged to the amount insured ;—that the 
premises were rebuilt and restored to their original condi- 
tion and value by Ladd before the institution of the action ; 
and that the notices and affidavits of loss were duly given 
to the company. 


Swrrx, Justice.—Stated pleadings, and said that, as to the 
assignment it was valid and the plaintiff had manifestly an 
insurable interest, and that the first exception was therefore 
unfounded ; the only point to be determined was whether 
the defendants were bound to pay the amount of the insu- 
rance, notwithstanding the buildings had been restored to 
their origina! condition before the institution of the action. 
It would be difficult to find a case precisely analogous ; 
but the fundamental principle in cases of insurance was 
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that the contract was one of indemnity; that there could 
be no recovery unless there had been a loss. Was there a 
loss sustained here ?—If not there could be no recovery. 


In cases of Marine Insurance it was held in England and 
in the United States, that to entitle the insured to recover 
the loss must be complete ; must -xist at the time of the 
action, and that if by a change of circumstances jt turned 
out that no loss was sustained the policy afforded no 
remedy. He would refer to the case of Hamilton vs. 
Mendes, 2 Burr: p. 1198, where a vessel was captured 
on the 6th. May, 1760, the loss being then complete, but 
was recaptured, on the 23rd May, and brought into the port 
of London on the 19th. August. On the 26th. June, an aban- 
donment was made, and the question in the case as re- 
served, was whether the plaintiff, on the 26th. June, had the 
right to abandon and claim as for a total loss. The Court 
held that the plaintiff could only recover an indemnity 
according to the nature of his case at the time of aclion 
brought, or, at most, at the time of his offer to abandon ; 
without however deciding how it would be in case the plain- 
tiff had been restored to safety between the offer to abandon 
and the action brought. 


So in the case of Life Insurance he would refer to the case 
of Godsall vs..Bolders, et al., Directors of the Pelican In- 
surance Co., quoted in Smith’s leading cases. 


Jn that case the plaintiff, a coach maker, had insurance on 
the life of Mr. Pitt for £500. Mr. Pitt died on the 23rd. 
February, 1806, and the plaintiff’s claim was paid by Pitt’s 
executors in March following, out of monies granted by 
Parliament for the purpose of paying Pitt’s debts. The ac- 
tion was served in June, and it was there held that the 
interest of the insuring creditor depended on Mr. Pitts life 
rendering payment of the debt more probable, and on the 
probability of loss resulting from his death; and that the 
supposed damnification or loss resulting from his death had 
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been wholly obviated by the payment, and the foundation of 
the action therefore failed. Lord Ellenborough, in this case 
quoting the language of Lord Mansfield, in the case of Ha- 
milton vs. Mendes, said—“ It is a contradiction in terms to 
“ bring an action for indemnity, where, upon the wholeevent, 
no damage has been sustained.” 


He would refer also to Parson’s Mer. Law, p. 509. 
Where, in reference to an insurance against fire, it is said, 
—‘* The mortgagee has an interest only equal to his debt, 
“ and founded upon it; and if the debt be paid, the in- 
“ terest ceases, and the policy is discharged ; and he can 
* recover no more than the amount of his debt. And if 
‘ a house, insured by a mortgagee, were damaged by fire, 
“even considerably, or perhaps destroyed, it might be 
“ doubted, on what we should think good grounds, whether 
he could recover if it were proved that the remaining 
‘ value of the premises mortgaged was certainly more than 
“ sufficient to secure his debt, and all reasonably possible 
‘€ interest, costs and charges.” And ina case reported in the 
foot-note, Gibson, J. said, “‘ Notwithstanding the form of the 
** contract, therefore, a mortgagee insures, whether generally 
‘€ or specially, not the ultimate safety of the whole of the 
‘ property, but only so much of it as may be enough to 
* satisfy his mortgage. It is not the specific property that 
“ is insured, but its capacity to pay the mortgage debt. 
“ In effect, the security is insured.” 


In the case now before the Court, the premises were 
restored to their original condition. The building must be 
liable for the debt of the bailleur de fonds on the principle 
that ædificium cedet solo. Another question might be raised 
here whether the Company if they paid the plaintiff, would . 
have the right to a subrogation in the plaintiff’s rights, and 
could fall back upon Ladd ?—Ladd might contend that he 
was not liable for the £400, but only to pay the £60 per 
annum, according to the terms of his deed. He merely 
threw out this, but the judgment would rest on the fact 
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that there being no loss at the time of the institution of the 
action, there could be no recovery. The principles he would 
lay down in the case were the following. 


lo. That the contract of insurance being a contract of 
indemnity, it is the actual loss alone which can be the 
basis of compensation under the contract, and this loss 
must be determined by the actual state of the case at the 
time of action brought. 


20. The insurance in the case of a mortgagee insuring 
the house, or corpus on which the mortgage rests, and in 
the possession of the mortgagor, as the owner thereof, at 
the time of effecting the insurance, is a special insurance 
of the interest of the mortgagee in the thing insured, and is 
limited to the interest specified in the policy itself. 


So. The special interest thus insured by the mortgagee 
is not the safety of the whole property insured, but only so 
much of it as may be necessary to cover his mortgage debt. 


40. That, in the present instance, the constétut which 
was insured to the extent of £400, on the buildings erected 
on the land sold, as a security for the payment of the con- 
tstut, is amply covered and protected by the value of the 
buildings erected by the debtor of the constitut on the land, 
after the fire had occurred, and before action brought ; that 
the security of the plaintiff is not in any way impaired or 
diminished, and consequently no loss has in fact been 
sustained. 


Judgment.—“ Considering that the said plaintiff hath 
** failed to establish by reason of any of the allegations set 
“ forth in his declaration in this cause, any right in law to 
‘6 have and maintain the conclusions of his said action; and 
¢* further considering that the said defendants have fully es- 
4 tablished that the Insurance effected by the said John 
“ Mathewson, the cédant of the said plaintiff, under the po- 
# licies of insurance set forth in the plaintiff's action, on 
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“ the buildings described in the said policies, was effected 
‘ to cover a drott de constitut which had been created in 
‘“‘ favour of the said John Mathewson and his wife, by one 
‘¢ Calvin P. Ladd, referred to in the deed of sale spoken 
“ of in the plaintiff's declaration, and for the security of 
“ which constttut the.said Ladd had undertaken, in and by 
‘ his said deed of acquisition, to build and erect on the 
‘€ said lot of land ; and further considering that the said in- 
‘ surance was a special insurance limited to the sum of 
‘€ four hundred pounds by the said John Mathewson and 
wife in the said policies ; and further considering that after 
“ the fire and the destruction of the house described in the 
* said policies of insurance, and before the institution if 
‘6 this action, the house insured had been rebuilt by the 
6 said Calvin P. Ladd, the debtor of the said constitut, and 
“ that thereby the house or corpus insured for the security of 
‘ the said constitut had been restored and replaced ; and 
“ further considering that the said plaintiff, as representing 
‘ the said John Mathewson and wife, has now the same se- 
“ curity for the payment of the said constttué which he had 
“ before the fire occurred, and that thereby no loss has been 
“ suffered by the said plaintiff by reason of which any action 
“ can lie under the provisions of the said policies of insu- 
‘ rance ; and further considering that the contract of in- 
“ surance is a contract of indemnity and can only be en- 
** forced to cover a loss actually sustained, the Court doth 
“ maintain the said exception and doth dismiss this action 
# with costs. | 


Ross and Rrroute, for plaintiff. 


H. Srvart, for defendant. 
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SUPERIOR COURT.—MONTREAL. 


Before :—Smirn and Bape.ey, Justices. 
In Vacation. 


ADAM,. ccc caccccsscceccecsevcces Petitioner. 
and 
DUHAMEL, . 200 soso soso... Defendant. 


ole 


The act of 1849, 12 Vic. cap. 41, sect. 1, 
enacts that ‘‘ whenever any person shall 
‘ usurp, intrude into or unlawfully hold 


No. 20. 


L’acte de 1849, 12me. Vic. cap 41, sec. 
1, décrète que ‘quand il arrivers 
‘‘ qu’aucune personne usurpera ou s’em- 





4 or exercise any public office or any fran- 
# chise within that part of this province 
‘ former! 
4: Lower Canada, or any office in any Cor- 
‘6 poration or other Public Body or Board, 


4 ....itshall be lawful for the Superior 


“ Court sitting in the district in which such 
‘ usurpation or unlawful detention shall 
6 have occurred, or for any two or more 
st judges of such Court in vacation, upon 


‘© declaration or petition---- supported. 


“by affidavit---- and complaining: --- 
4 to order t 'e issuing of a writ command- 
‘ing the person complained of to be 
‘¢summone! to appear before the said 
“Court, or the said judges, to answer such 
“ declaration or petition.” 


The act of 1851, 14 and 15 Viot. cap. 
128, sect. 27, enacts. “ That to facili- 
ts tate the decision of cases in which the 
“right of any person to hold or exercise 
“any office in the Corporation of the 
‘ said city (of Montreal) may be called 
‘in question, the Superior Court for the 
“district of Montreal sitting in term, 
t or at its woekly si tings for the coxni- 
 gance of suite and actions of a civil na- 
* ture, shall, on the information, requéte 
4 Jibellée, of any citizen of the said city, 
qualified to vgte at the election of 
#6 counci!lor for some ward thereof, sup- 
‘ ported by affida: it --- and complaining 
6 .... shall have full power and authority 
‘ to order the person «0 complained of to 
“ appear before such Court or justicss, 
86 and to shew by what authority he exer- 
‘€ gises, or assumes, or attempts to exer- 
«© gise such office.” 


A petition was presented to two of 
the judges of Her Majesty's Supe- 
rior Court for Lower Canada, sitting 
and for the district of Montreal, in vaca- 
tion, in virtue of the first mentioned act, 
under which a writ of summons was or- 
dered to issue against the defendant ac- 
ting as one of the Council of the city of 
Montreal : 


constituting the Province of 








‘“ parera illégalement d’auounes charges 
‘ publiques, ou d’aucunes franchises dans 
‘ cette partie de la province ci-derant la 
‘ province du Bas-Canada, ou d’auvunes 
‘ charges dans aucune corporation ou corps 
“ public ou dans aucun bureau, : -- -il sera 
‘ loisible à la Cour Supérieure siégeant 
‘ dans le district dans lequel cette usur- 
‘‘ pation ou possession illégale aura eu 
‘ lieu, ou à deux juges ou plus de telle 
‘Cour, en vacance, sur une déclaration 
‘‘ou requête ‘ibellée, accom 

‘“‘ gnée d’affidavits ..--- alléguant ---- 
* d'ordonner l’émanstion d'un writ com- 
‘“ mandant que la personne dont on se 
‘¢ plaint ainsi soit assignée à comparaître 
‘ devant la dite Cour ou les dits juges, 
‘“ pour répondre à la dite déclaration ou 
‘‘ requête.” 

L'acte de 1851, 14me et 15me. Vic. 
cap 128, sec. 27, décrète. ‘ Que pour 
‘< faciliter la décision des cas dans les- 
‘ quels le droit de toute personne à rem- 
“‘ plir et exercer aucune charge dans la 
“* corporation de la dite cité pourra être 
‘ mis en question, la Cour Supérieure du 
‘‘ district de Montréal, siégeant en terme 
‘ou à ses séances hebdomadaires pour 


‘: prendre connaissance des procès et nc- 


‘* tion- en matière civile, sur la requete 
‘ libellee d’un citoyen de la dite cité, 
‘habile à voter à l’élection de conseiller 
‘ pour quelqu'un des quartiers d'icelte, 
‘ appayee sur affidavit----se plaignant 
‘“....aurs plein pouvoir et autorité d’or- 
‘ donner à la per-onne contre laquelle 
‘“ plainte sera ainsi portée, de compa- 
‘“ raître devant telle Cour, et de faire 
‘“‘ voir en vertu de quelle autorité elle 
‘exerce ou prétend exercer la dite 
“ charge.” 

Une requête fut présentée à deux des 
Juges de la Cour Supérieure pour le Bas- 


in | Canada. siézeant dans et pour le district 


de Montreal, en vacance, en vertu de 
Pacte premièrement cité, sur laquelle 
requête l’ema. ation d’un writ contre le 
défendeur en sa qualité de conseiller 
pour la cité de Montreal fut ordonnée. 
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Hold :—On exception dla forme, that| Jugé :—Sur exception à la forme, que 
the judges before whom the exception | les juges auxquels l’exception fut sou- 
was submitted on its merits, had no ju- | mise aux mérites, n'avaient aucune juri- 
risdiction over the subject matter of the | diction sur les matières qui faisaient le 
petition. sujet de la requête. 


Judgment rendered the 31st. October, 1859. 


This was a petition presented in vacation to two of the 
justices of the Superior Court at Montreal, in chambers, sup- 
ported by affidavit, and an order was made by Smiru and 
MonoeëLer, Justices, for a writ of summons to issue. The 
petition prayed— That the respondent be declared guilty of 
“ usurping and unlawfully holding the office of Councillor 
“ of and for St. Mary’s ward, in the city of Montreal, 
“ and that he be ousted and excluded from the office, and 
“ that the said Austin Adams be declared to have been and 
“ to be rightfully entitled to the said office ; and that the Cor- 
‘ poration and Council of the City be ordered to admit the 
“ petitioner to the said office, &c., &c. 


The grounds alleged in support of the petition were to 
the effect that the petitioner had the largest number of le- 
gal votes, and that the respondent was not a resident house- 
holder qualified as required by the act. 


The respondent filed an exception à la forme on several 
grounds, of which the following alone were insisted upon 
or urged at the hearing ; namely. 1. That “the petition 
“should by law be in the form of an information to the 
“ Superior Court.” 2. That the petition was wrongly ad- 
“dressed to any two or more justices of Her Majesty 
“ Superior Court sitting in and for the district of Montréal.” 
3. That the petition was not presented to the Superior 
‘ Court at any time during the sitting of the said Court.” 


Carrer, for the respondent, urged that the petition was 
brought under the prerogative act 12th Vict. cap. 41, sect. 
1, instead of under the statute 14 and 15 Vict. cap. 128, 
sect. 27 ;—that under the latter statute, which consolidates 
the provisions of the ordinances incorporating the city of 
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Montreal, such petition, in respect of the election of persons 
holding offices in the city Corporation, canalone be brought 
before the Superior Court in term, the weekly sessions re- 
ferred to in that act having been abolished. (1) 


Rozrertson.—Contended that the latter statute did not re- 
peal the prerogative act, but gave an additional mode of re- 
medy to facilitate the decision of cases relative to the 
City Corporation. (2). 


‘That when such additional remedy was given the recourse 
might be had under either act. That, moreover, there 
could be no repeal of a statute by implication, there being 
no repugnancy and no repealing words. 


The hearing on the exception was had before Surra and 
Monpezxr, Justices, on the 13th. April, 1859, but it was 
intimated to Counsel that some difference of opinion ex- 
isted between the judges as to what judgment should be ren- 
dered, and the case was submited to Smrrx and Bapezery, 
Justices, and the following judgment was rendered. 


“ The judges before whom the present reguéte libellée 
has been submitted for adjudication on the merits of the 
exception à la forme filed by the defendant to the reguéte 
‘6 Zsbellée, declare that they, as judges in vacation, have no 
“ yurisdiction on the subject matter of this petition, and 
# proceedings had therein, and do therefore maintain the 
“ exception à la forme with costs.” (3) 


Roprertson, A. and W. for petitioner. 


Carter, E. for defendant. ‘ 





(1) 12th. Vic. Cap. 41, seo. 1 :—14th. and 15th. Vio. cap. 128, sec. 27. 

(2) Dwarris on Statutes, p. 532. ‘lt isa general rule that subsequent statutes 
‘5 which add accumulative penalties and institute new methods of proceeding, do 
‘¢ not repeal former penalties and methods of proceeding ordained by preceding 
“ statutes without negative words.”’ 

(3) In the cause no. 2634, Lynch vs. Papin, an order was given in vacation, 10th. 
January 1854. (Dar and Surrn, Justices,) for a sammons returnable or the 23rd. 
January, and by jadgment of the 31st. October, 1854, Surra, VawrzLson and Mon- 
DELBT, Justices, e defendant was ousted on the same d as that set up in the- 
present case, vis. that he was not a resident householder. 4, L. O. Rep. p. Sl. 
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QUEEN’S BENCH 


APPEAL SIDE. 


DISTRICT OF MONTREAL. 


Before :—Sir L. H. LaFonrarnx, Bart. Chief-Justice, 
Axzwin, Duvat, MEereprrn and Monpezer, Justices. 


WYMAN, .cccee 0... 00000 000 Appellant. 
No. 41. and 


EDSON,...e sooncsocsoessvocs cece Respondent. 


Held :—lo. That the right of property| Jugé:—lo. Que les fumiers sur une 
in manure lying on a lot of land at the| terre lors de la vente de telle terre de- 
date of sale passes by the sale of the | viennent la propriété de l'acquéreur 
land. 

20. That manure made subsequently,| 20. Que les fumiers faits subséquem- 
will be held to have passed also to the | ment, deviennent aussi la propriété de 
vendee, the vendor setting up no title l'acquéreur, le vendeur ne se justifiant 
and offering no justification, bat plead- | soit par titre ou autrement, mais plaidant 
ing by dene to the action of the | seulement par dénégation à une action 
vendee brought to recover damages for | pour le recouvrement de dommages ré- 
legally removing the manure without sultant de ’enlévement des fumiers sans 

his permission la permission de l’acquéreur. 





Judgment rendered the Ist. December 1859. 


This was an appeal from a judgment rendered in the Cir 
cuit Court, Stanstead, district of St. Francis. 


The action was brought to recover £50, damages alleged 
to have been suffered by the appellant by reason of the res- 
pondent having removed a quantity of manure from the farm 
sold by him to the appellant, by deed of the 26th. October, 
1856. Part of the manure so removed was on the premises 
at the time of the sale, and part wasnew manure made 
subsequently; the vendor having remained in possession 
with the consent of the appellant. 


The plea amounted to a general denial. By the judgment 
appealed from, rendered by Snort, Justice, the 4th May, 1859, 
the action so far as it related to the manure was dismissed. 


The grounds urged by the appellant were. lo. That the 
manure passed with the land. 


2. That the new manure belonged te the farm par desti- 
nation, (1) 





mY Merlin, Rép. yoo, Fumilers:— Guyot, Rép, vbo. Fumiers :—Troplong, Lou 
mos. 666, T80, 782, 1232 :—Pothier, Louage, me, 19 Bens lens 
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Jupement— 1. “ Seeing that by law the right of property 
“ in the manure lying upon the lot of land in question in 
‘ this cause, sold by the respondent to the appellant, passed _ 
‘to the said appellant by the sale. 


2. Seeing that the said respondent set up no adverse title 
“in himself, either to the manure so lying upon the land as 
“* aforesaid, or to that made subsequently thereto upon the 
“said land during the occupation thereof by the respon- 
“ dent, and no justification for the removal of the same, and 
‘ instead of setting up an exception, he pleaded a general 
“ denegation. 


& §. Seeing that the weight of evidence is in favor of the 
“ appellant, and that a liability on the part of the res- 
“ pondent to leave the said manure upon the land, is esta- 
“ blished, as an equivalent for the gratuitous enjoyment of 
“ the same, had by the respondent subsequently to the said 
“ sale. 


“4, Seeing that the value of the said manure may, 
“ from the testimony adduced in the cause, be estimated 
“ at the sum of ten pounds currency, and that, therefore, in 
‘“¢ dismissing so much of the demand of the said appellant 
as relates to the said manure, there is error. ” etc., etc. 


Judgment for £10 7 6. 
Sanzorn and Broogs, for appellant. 


Jouxsos, Q. C. for respondent. 
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SUPERIOR COURT.—MONTREAL. 
Before :—Smrrn, Justice. 
O'CONNELL, . s.ooo.soosossseosee Plaintiff. 


No. 180. 


vs 


Tax Mayor, ALDERMEN AND Crrt- 


ZENS OF MONTREAL,-cesceccceee Defendants. 


The plaintiff's attorney moved to be; Le procureur du demandeur fit motion 


allowed to reopen the plaintiff's enguêle, 
on the ground pre be hed an under- 
standing wi mayor, as repre- 
senting the defendants, that the proceed- 
ings in the cause should be suspended for 
a time, and therefore did not attend the 
enquéte which was closed in his absence. 


Held :—That such arrangement or un- 


pour permission de rouvrir son enquéte, 
pour la raison qu'il avait été compris 
entre lui et Je maire, représentant les dé- 
fendeurs, que la procédure dans la canse 
serait suspendue pendant un certain 
temps, et qu’en quence il n’avait pas 
comparu à l'enquête laquelle avait ét 
close en son absence. 

Jugé :—Qu’un tel compromis ou arran- 


derstanding was not bindingon the de- gement ne liait pas le procureur des dé- 
fendants’ attorney, whose management of | fendeurs, les procédures duquel comme 
the case as dominus litis could not be in- | dominus litiene pouvaient être entravées. 
terfered with. 


Judgment rendered the 81st. October, 1859. 





Smitu, Justice,—The attorney for the plaintiff moves in 
this case, and in several other cases between the same par- 
ties, to be allowed to reopen the enquéte on grounds set forth 
in an affidavit filed. The grounds set forth in the affi- 
davit are these : That before the closing of the plaintiff's 
enquéle he had an understanding with the mayor, as re- 
presenting the defendants, that all proceedings in the 
cause should be suspended for atime; that acting upon 
this understanding, the plaintiff's counsel did not attend 
the enquéte ; that he was in fact ignorant of any further pro- 
ceedings having been taken, until he wae served with a 
notice of inscription for hearing on the merits exparte, and 
that he then discovered that his enquéfe had been declared 
closed in his absence, on the application of the defendants’ 
counsel. The question is only important in so far asit 
touches the point, whether a party to a cause, plaintiff or 
defendant, can make an arrangement with the other party 
when the latter is represented by an attorney, without the 
sanction of such attorney, and in such a manner as to 
stop or control the proceedings. Of course as regards the 
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debt or matter in dispute, the parties may make what 
agreement they please, the point now to be considered is 
only as to the proccedings inthe cause. In my opinion 
such an arrangement or agreement is not binding on coun- 
sel. It would be most inconvenient and irregular. The at- 
torney is dominus lilis, he cannot be interfered with 
in the management of a cause by any outside arrangement. 
Under these circumstances the Court cannot recognise the 
understanding referred to by the plaintiff, and the present 
application must accordingly be rejected, and the plain- 
tiffs action dismissed for want of proof. Motion rejected, 
action dismissed. 


Devin, for plaintiff. 


Paris, for defendauts. 





SUPERIOR COURT.—MONTREAL. 
Before :—Brrtuetor, Assistant-Judge. 


FARNAM,. coe cecccccsccccccescece Plainlif. 
No. 16. vs. 
JOYEL,. ... soso vesossss se Defendant. 


Held :—That a proceeding in a cause; Jugé :—Qu’une procédure faite par le 
made by tbe plaintiff's attorney after | procureur du demandeur subséquemment 
service on him of a rule nisi for péremp- | au service sur lui d’une règle nisi pour 
tion d'instance, and before the return of | péremption d'instance, mais avant le rap- 
the rule, will not prevent the emp- | port de la règle, n’empéchera pas que ja 
tion being declared, and the on dis-| péremption ne soit déclarée acquise, et 
missed. l’action renvoyée. 





Judgment rendered the 31st. December, 1859. 





BertHELot, Assistant-Judge.—The defendant moved 
on the 20th. December, for a, rule nist, en peremption 
d'instance, returnable on the 28rd, the motion being 
accompanied by the usual certificate of the prothono- 
tary of the last proceedings had. The rule was served on 
the 20th. December, and the plaintiff on the 22nd. served 
notice of inscription of the cause for hearing on the merits 
for the 27th. 














21 


This I hold to be insufficient to prevent the péremption, 
notwithstanding the reference made toa decision lately 
rendered. Such service is of no effect, if it were otherwise, 
péremplion could never be obtained. Rule declared ab- | 
solute, “and it appearing that no proceedings have been 
‘ had and taken in the case since the 25th. November, 
“ 1856, the Court doth declare the action périmée, and doth 
“ dismiss the same with costs.” 


Nyx, for plaintiff. 


Mack and Murr, for defendant. 





SUPERIOR COURT.—MONTREAL. 
Before :—BerrtTxetor, Assistant-Judge. 
Hogan, .... .00004 0000 0900 0000 Platntif. 


No. 2444 vs. , 
and GORDON, . 00 cece 0.000040 0000 0 Defendant. 
2610. and 


Tue Banx or Monrreat,...... Garntshees. 





Held : — That where a defendant has] Jugé:—Que lorsqu'un défendeur à 
left the province after judgment rendered | laissé la province après jugement rendu 
im, and hes no domicil therein, | contre lui, ot n’y a aucun domicile, il est 
it is necessary that a writ of saisie-|nécessaire qu'un writ de saisie-arrêt 
arrêt after judgment be served upon him. | après jugement lui soit signifié. 


Judgment rendered the 30th. June 1859. 








Berrne or, Assistant-Judge.—The question that comes 
up in this case, is whether a defendant who leaves 
the province after judgment, should be served with a writ - 
of saisie-arrét issued after judgment. 


The writ of satsie-arrét was served on the féers-satsis on 
the 2nd. May last, and the bailiff made a return that he 
could not serve the defendant as he had left his domicil 
in Lower Canada. I think service on the defendant is ne- 
cessary but will discharge the délibéré. (1) Délibéré dis- 
charged. 





(1) A cont decision was rendered in the case of Mettayer vs. McGarvey, 6 
1. C, Rept. p. 148 ; —also in Jones ve Saumur dit Mars, and Leroux garnishee, % 
L. C. Jurist. p. 60. 


yA . 


On the 30th. September 1859, judgment was rendered by 
Bave.ey, Justice, ordering the garntshees to pay over the 
monies in their hands, notification having been given to 
the defendant through two publications inthe newspapers 


in the usual way. 


Rosz and Rrrenre, for plaintiff. 


Carter, for defendant. 





QUEEN’S BENCH, 
In APPEAL. 


DISTRICT OF MONTREAL. 


Oscoop,...... 000000 20085 000000 0 000000 Appellant. 
and 
KELLAM,. ccc ccceccccccvessccccccccccccs Respondent. 


The plaintif brought a petitory 
against the defendant to recover the pos- 
session of a lot of land acquired by 
him, by deed of 2lst. January, 1856, 
suis up no other title in his declara- 


The defendant pleaded, that before 
the date of the plaintiff's title, he had 
been in possession of the lot, as proprietor, 
for more than ten years, setting up no 


title. 

The plaintiff was permitted to file a» 
special answer in which he set up an- 
terior tities; the defendant o to 
and complained of the interlocatory judg- 
ment permitting such special answer 
be made, as being in fact a new action 
to which his plea could not apply, and 
also of the interlocutory judginent setting 
aside the closing of the plaintiff's enquête 
previous! made, and the evidence taken 
on the defendant s inscription for enquête. 

Held :—That the action of the plaintiff 
must be dismissed, and both parties 
pat out of Court, each party paring 

is own costs, in both Courts, on the fol- 
laintiff failed to esta- 


lowing grounds. 

lo. Because the 
blish in evidence title to the lot in 
manner and form as by him set up in his 
declaration, and because his rights de- 

nded upon a possession and claim of 

e anterior to that asserted by him. 

20. Beoause the plea, or exception, 
pleaded by the defendant was irregular 
and insufficient in lew; as failing to 
allege 
verse title on his 

80. Because the issue between the par- 
ties was irregular and they ought not to 
have been permitted to proceed to evi- 
dence, and because the evidence as 
oe was not waranted by the plead- 


with sufficient oértainty an ad-/| pas 


action | Le demandeur ports une action péti- 


toire contre le défendeur pour recouvrer 
la possession d’un lot de terre acquis par 
Jui, par acte du 21me. janvier, 6; il 
n’était allégué aucun sutre titre dans sa 
déclaration. | 

Le défendeur plaids, sans alléguer au- 
oun titre, qu’antérieurement à la date 
du titre du jomandenr. il avait été eon 
possession du lot, comme propriétaire, 
pendant plus de dix ans. P 

Il fat permis au demandeur de 
duire une ré spéciale dans laquelle 
i] allégunit des titres antérieurs ; le dé- 
fendeur objecta et se plaignit du juge- 
ment interlocuteire permettant la produe- 
tion de cette réponse speciale, comme 
étant de fait une nouvelle action à la- 
quelle son plaidoyer me pouvait s’appli- 
quer, et aussi du jugement interlocutoire 
mettant de ofté la clôture de l'enquête 
du demandeur. 

Jugé : — Que l'action du demandeur 
devait être renvoyée, les parties mises 
hors de cour dos à dos, chscune d'elles 
payant ses propres frais, dans les deux 
tribunaux, les raisons suivantes. 

lo. Parce que le demandeur avait failli 
d'établir par témoignages son titre de 
propriété tel qu’allégné par lui dans ra 
déclaration, et parce que ses droits rérul- 
taient d’une possession et de titres anté- 
rieurs à ceux allégués par lui. 

20. Parce que la défense, ou exception, 
plaidée par le défendeur était irrégulière 
et insuffisante en droit; comme n’alléguant 
suffisamment an titre à l’encontre 
de celui du demandeur. 

3. Parce que l'issue jointe entre les par- 
ties était irrégulière et l’on auraît pas du 
leur permettre de procéder à l'enquête, 
et parce que la preuve produite ne ca- 
drait pas avec les plaidoyers, 
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Judgment rendered the 7th. December, 1859. 





The action of the respondent, brought by him in the 
Circuit Court of the district of St. Francis, was to re- 
cover possession of a lot of land in the township of 
Compton. The action was based upon a deed of sale 
from Luke Wadleigh to the respondent, of the 21st. Ja- 
nuary, 1856. The declaration set forth this deed, and 
that at the time of its execution Wadleigh was the pro- 
prietor and in possession of the land; it further set forth 
the illegal occupation of the defendant. Conclusions as 
in a petitory action. 


The defendant met the action by two pleas. By the first, 
after denying the proprietorship and possession of the 
plaintiff and the validity of his title, the defendant alleged 
that at and prior to the date of the plaintiffs’ deed, he was 
himself in possession, as proprietor, of the lot in question, 
and had been so for more than ten years. 


The second plea was a défense au tonds en fait. 


The defendant foreclosed the plaintiff from answering 
his pleas, inscribed the cause for enquéte, obtained the clo- 
sing of the plaintiff's enquéte, and proceeded to evidence 
in support of his first plea. 


These proceedings were subsequently set aside as irre- 
gular, and the plaintiff was permitted to file a special an- 
swer to the plea firstly pleaded by the defendant ; in this 
answer the plaintiff alleged that the possesion of the defen- 
dant was the illegal occupancy of a trespasser without 
right ; that the plaintiff had been, by himself and bis au- 
leurs, in possession of the land in question for more than 
_ fifty years prior to the illegal possession of the defendant, 
under good and sufficient titles set up in the answer, a deed 
from Page Bull, one of the associates of the township 
of Compton, to Kilborn, Coffin and Pennoyer, the lea- 
ders of the township, paseed before the late Mr. Le- 
lanne, notary ; Kilborn, Coffin and Pennoyer, by a deed of 
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conveyance and transaction passed before Lalanne, notary 
public, acting as attorneys of Mr. Vondenvelden, selling 
the land to one Jones. 


In this deed it was declared that in the partage, the lots 
referred to in the patent had been drawn by Mr. Vonden- 
velden and belonged to him. Reference was also made to 
a deed passed before Ritchie and colleague, notaries, on 
‘the 17th. day of March, 1854, from William Vonden- 
velden, above named, to Luke Wadleigh, who sold to the 
plaintiff by the deed set up in the declaration. The de- 
fendant completed the issue by filinga replication to the 
special answer of the plaintiff. 


The plaintiff finding that the deed from the original 
patentee was not completed by the signature of the notary, 
made application to the judge taking an enquéte in the cause 
at Montreal, for an order to the prothonotary to give up the 
deed, so that the plaintiff might prove it as an act sous 
seing privé. This application was rejected ; the plaintifi’s 
other evidence was confined to the proof of the present 
Vondenvelden being the heir of the late William Vonden- 
velden, the defendant having formally admitted that he 
was in possession of the land claimed by the plaintiff. The 
evidence adduced by the defendant consisted of admissions 
given him by the plaintiff of a deed of quit claim from one 
Lett, produced by the defendant, but not pleaded by him, 
and of the possession of the defendant for two years prior to 
the plaintiff’s deed. 


The judgment appealed from was rendered on the 30th. 
day of June last, by Sort, Justice, dismissing the excep- 
‘tion pleaded by the defendant, and declaring the plaintiff to 
‘be the lawful owner of the land in question. The grounds 
‘urged in support of the appeal were : 


Ist. The irregularity of the interlocutory judgment setting 
aside the defendant’s inscription for enquéte, and all pro- 
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ceedings subsequent thereto, and of the interlocutory judg- 
ment permitting the plaintiff to file a special answer. 


20. Because the titles set up in the answer constituted, 
in fact, a new action, setting up anterior titles of which 
the defendant had no communication, and to which his 
pleas could be no answer. (1) 


So. That the respondent had failed to prove the titles set 
up in his special answer, or that the said William Von- 
denvelden, whom he pretended to be the auteur of Wadleigh, 
Was ever seized or possessed of the land in question, or to 
prove that Page Bull, the patentee of the land, ever con- 
veyed the same to any person, or that the same was ever 
conveyed to William Vondenvelden, senior, or that the 
present Witliam Vondenvelden, from whom he pretended 
Wadleigh to have derived, was the heir of the said late 
William Vondenvelden, there being no proof of the mar- 
riage of the said late William Vondenvelden. 


4. Because the appellant proved by the admissions of re- 
cord in the cause, as well as by the evidence rejected, that 
he was, and his auteurs had been, in possession, as proprietors, 
under titre translatif de propriété, long antecedent to the 
deed from William Vondenvelden to Luke Wadleigh, and 
that neither of these parties were ever in possession of 
the land, and the deeds set up anteriorto the deed from 
William Vondenvelden to Luke Wadleigh were not of a 
form or nature to convey property without tradition, and 
they were not perfected by tradition. 


The grounds, urged by the respondent were: 


lo. That the deed set up in the declaration was of itself 
sufficient to serve as the basis of a petitory action, and 
would require no proof of the proprietorship of the vendor 
of the plaintiff as against a trespasser shewing no right in 





1) Vide MoGoe vs. Griffin, 1 L. 0. Jurist. p. 59 :—Romain vs. Dugsl, and 
Jobin 10.8 rts, 209 :—Morison da Kierakowaki, 4 L. C. Reports, 
aig — “1 Jurist, p. 42:—Pacquet vs. Gaspard, Stuarts 
Reports, 5 p. 106 i Merits, Répertoire, vbo. Revendioation, p. 44 
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himself, and that the deed transferred all Wadleigh’s rights 
Without livery of seizin, tradition, or other formality. (1) 


20. That the plaintiff might have answered the plea of 
the defendant by a general answer, and if the defendant 
had succeeded in establishing a possession anterior to the 
plaintiffs title, the plaintiff could then have fortified the 
title upon which his action was founded by the titles of 
his auteurs, (2) and have justified the proprietorship of 
Luke Wadleigh his vendor. (8). That his position could 
not be injured by setting up by a pleading the possession 
of his auteurs, based upon there tiltes, as a complete an- 
swer to the exception of the defendant. 


80. That the defendant knew that by being made the 
defendant in a petitory action, he was challenged to a 
comparison of titles with the plaintiff; (4) the possession 
which the defendant had being a possession which was not 
founded upon title could be of Little avail unless the plaintiff 
failed to produce in evidence titles anterior to the adverse 
possession of the defendant. 


40. That a purchaser who derives his title in good faith 
from a person who was not the proprietor, but whom he 
had good reason to beleive such, may rely upon his title as 
alone sufficient to maintain his action against a possessor 
who produces no title. (5) 


Jupement.— Seeing that the respondent failed to esta- 
 blish in evidence the title to the real property in question 
€ in this cause, in manner and form as by him set up in his 
“ declaration, and that his rights depend upon a possession 
“ and chain of titles aaterior to that asserted by him. 


‘ Seeing that the pleaor the exception pleaded by the 
& appellant was irregular and insufficient in law as failing 





2) Merk cap. 30, neo. 38. 


(2) Merlin, Rép. vbo. Reven 6 IT, bec. 3. 
(3) Pothier, Propriété, no. 32:21 Dur, no. 2691-—Stuart vs. Ives, 1 L. 
©. Rep, | 193 :—Guyot, vho. Revendication, p. 
. (4) 2 Bourjon, title IV, see. 3, p. 516. 
(5) Pothier, Propriété, no. 325. 
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* to allege with sufficient certainty an adverse title on his 
ec 
part. 


“Seeing that the issue between the parties was irre- 
« cular, and that they ought not to have been permitted to 
“ proceed to evidence, and that the evidence as taken, is 
“ not warranted by the pleadings. 


“ Seeing, therefore, that in the award of judgment by the 
# Court below in favor of the respondent there is error ” 
&e., &c. the action of the respondent is dismissed, each 
party paying his own costs in both Courts. 


Sansonx and Brooks, for appellant. 


Rrreuiz, for respondent. 





QUEEN'S BENCH, DISTRICT OF MONTREAL. 
PPEAL SIDE. 


Before : — Sir L. H. LaFonraine, Bart. Chief-Justice, 
Axzwix, Duvaz and Menzprra, Justices, and BxrrHeLor, 
Judge ad hoc. 


HeMPSTED, . co sce ceccevccccscccccssseves Appellant. 
and — | 
Dauumoxp, 72777 APRES Respondent. 


ne 


O regut de D, un des défendeurs, un 


C received from D., one of the defen- 
billet fait par lui pour £250, endossé par 


dants, a note signed by him for £250, in- 


dorsed by the other defendant, and enter- 
into an agreement with D, of the same 
date, stating that he had that day sold to 
D, 1000 shares of the capital stock of 
elate works, and that on pay- 
ment of the note he would axeoute the 
weeessary transfer of the shares in the 
books of the company ; C to hold the 
stock as collateral security for the pay- 
ment of the note; and if it was not paid 
at maturity, to be at liberty to sell the 
eek forthwith, and apply the ptoceeds 
the note. 
part satisfaction of the note of 
£250, two other notes of the same par- 
ties were given to C, the balance of the 
first note having been paid. 

A suit waz brought on these two notes, 
in the name of H, 0’s clerk, who was ad- 
mitted to stand in C’s place. The decla- 


l’autre défendeur, sur quoi il déclara que 
par convention de ce jour il avait vendu à 
D, 1000 actions dans une certaine entre- 
prise pour l’exploitation d’ardoise, et que 
sur paiement du billet il exécuterait be 
transport voulu des actions dans les livres 
de la compagnie ; C retenant les actions 
comme sûreté collatérale pour le paie 
ment du billet ; il fut stipulé que si le billet 
n'était pee payé à son échéance, il serait 
loisible à C, de vendre les actions, et d’ap- 
pliquer les argente en provenant au paie~ 
ment du billet. 

Poar satisfaire au billet de £250, deux 
autres billets des mémes personnes 
donnés à C, et la balance da premier billet 


ée. 
Pre section fut portée sur ces deux billets 
au nom de H. le commis de C, lequel, 
. Le déolars- 


il fat admis, représentait C 
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ration set up the making of the two notes 
and their indorsement to C, who was al- 
leged to have the holder 
and owner thereof, and that by C they 
were delivered ‘‘ remis ef délivrés’ to 
H the plaintiff, for value received, who 
thereby was alleged to have become and 
still was the sole true and lawful bearer 
and proprietor of the notes, and creditor 
of the defendante; but there was no alle- 
gation of any indorsemeut of the notes 
to the plaintiff by C, whose name ap- 
peared on the notes as having been 
erased. 

The defendants pleaded the agreement 
and contended that the plaintiff was 
bound to offer to transfer the stock, but 
had refused so to do. 

Held :—lo. That the plaintiff having 
failed by his declaration to offer, an 
having refused to give a transfer of the 
stock, his action must be dismissed. 

20. That the plaintiff had not proved 
tho title under which he held the notes, 
and that the allegation that they were 
delivered to him by C, was not sufficient 
to constitute him the creditor, the notes 
not being payable to bearer, and no in- 
dorsement m C to the plaintiff being al- 
eged. 


tion alléguait la confection des deux bit- 
lets, et leur endossement à C, lequei était 
allégué en être devenu par ces endome- 
ments le purteuret le propriétaire, qui les 
avait remis ot délivrés à H, le deman- 
deur, pour valeur reçue, au moyen de 
quoi, était-il encore allegué, ce dernier 
etait devenu et était eneore le porteur et 
le seul et vrai propriétaire des dits billets, 
et créancier des défendeurs ; mais il n’é- 
tait pas allégué que les billets avaient été 
endossés au demandeur par C, le nom du 
quel gi Pparaiseait aur les billets comme 
effac 


Les défendeurs plaidèrent la convention 
et’soutinrent que le demandeur était 
tenu de faire offre de céder les actions, ce 
qu’il avait refusé de faire. 

Jugé :—lo. Que le défendeur ayant 
fait défaut de faire offre par sa déclara- 
tion, et ayant refusé de faire cession des 
actions, son action devait être renvoyée. 

20. Que le demandeur n’avait pas prouvé 
en vertu de quel titre il tenait les billets, 
et que l’allégué qu'ils lui avaient été re- 
mis par OC, n'était pas suffisant pour le 
constituer créancier, les billets n'étant 
pe payable au porteur, et aucun en- : 

ossement par C au demandeur n’étant 
allegué. 





Judgment rendered the ist. December 1859. 





Sir L. H. LaFowrarneg, Bart. Juge-en-Chef.—L’objet de 


Paction est le recouvrement du montant de deux billets à 
ordre, l’un du 5 août, 1856, pour £100, payable à 8 mois, 
fait par Drummond à l’ordre de Dunlop, et l’autre du 7 
octobre, 1856, pour £50 14 10, payable sous un mois, fait 
par Dunlop à l’ordre de Drummond. La déclaration al- 
légue que ces deux billets ont été endossés respectivement 
par Dunlop et Drummond a John Crawford, qui, par ces en- 
dossements, en est devenu le créancier ; puis elle ajoute, 
mais sans parler d’endossement de Crawford, que celui-ci, 
depuis l’échéance, a remis et délivré, pour valeur reçue, 
les dits billets au demandeur, qui en devint ainsi et en est 
encore aujourd’hui le seul vrai et légitime porteur, pro- 
priétaire et créancier. 


Les dits billets furent protestés, l’un le 8, et l’autre le 
10 novembre, 1856. 
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Le demandeur est le commis du dit John Crawford. 
L’écrit suivant sert de base à la défense. 


‘ Montreal, 28th. December, 1555. 
* C. J. Duxzopr, Esq. 


‘© Stez,—I have this day sold to you one thousand shares 
stuck in the Kingsey slate works (paid up stock), at five 
“ shillings per share payable by your note endorsed by the 
* Hon. Lewis T. Drummond, at four months date, with 
“interest, which note I have this day received, and on 
“ payment of the said note I bind myself to execute the 
“ necessary transfer of the said shares in the books of the 
“ said company. It being agreed and understood that I 
“am to hold the said stock in my name, until the said 
“note is matured, as collateral security for the payment 
“of the said note. Provided the said note be not paid at 
“ maturity, I shall be at liberty to sell forthwith the said 
“ stock, at the best price obtainable, and appropriate the 
“ proceeds thereof to the liquidation of the said note, or 
“ so much thereof as the proceeds of the said sale will 
“ amount to. 

(Signed) Jonw Crawrorp, 


6 C. J. Duntop.” 


Les défendeurs prétendent que le billet de £250, fut dû- 
ment payé à son échéance, mais qu'une partie de ce paie- 
ment consiste dans les deux billets qui font le sujet de la 
présente action, ce quiest reconnu être le cas par le de- 
mandeur. Aux termes de la vente des mille actions les 
défendeurs prétendent que le demandeur aurait dû offrir un 
transport de ces actions par Crawford, transport que celui- 
ci a toujours refusé d'effectuer. C’est le principal motif du 
jugement qui a donné gain de cause aux défendeurs. Il 
me semble que ce motif est bien fondé, et que par consé- 
quent le jugement doit être confirmé. Qu’on remarque 
que le demandeur reconnaît être à la place de Crawford, et 
tenu de remplir ses engagements envers les défendeurs. 
L’admission a été faite par les parties : 
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“ To save costa the said plaintiff and the said defendants 
‘© admit, that the paper writing produced by the defendants 
with their plea, and being their exhibit, no. 1, the said 
paper writing purporting to contain the terms of a ccr- 
‘tain agreement mentioned in the pleadings in the cause, 
‘ between John Crawford and the said C. J. Dunlop, and 
bearing date, the said paper writing, at Montreal, the 
‘¢ 28th. December, 1855, really contains the terms of the 
‘“ agreement entered into by and between the said John Craw- 
ford and the said C. J. Dunlop, regarding the sale of 
‘ one thousand shares of the stock of the Kingsey Slate 
6 Workson said mentioned day, and that the notes sued 
“ upon were given in part satisfaction of the note of two 
‘6 hundred and fifty pounds mentioned in said agreement, 
‘ twenty-eighth December, one thousand eight hundred. 
“ and fifty five, the balance of said two hundred and fifty 
‘¢ pounds note having previously been paid.” 


Il y a encore, ce me semble, une autre objection fatale 
à l’action du demandeur. C’est que le demandeur ne 
prouve pas de titre en vertu duquel il est porteur des deux 
billets. J] se contente d’alléguer, dans sa déclaration, que 
Crawford lui a “remis et délivré ” ces billets. Cela n’est 
pas suffisant pour le constituer légalement le créancier. 
Les billets ne sont pas payables au porteur, et il n’est pas 
allégué qu’ils aient été endossés en blanc. D’après les 
allégués de la déclaration, ce serait Crawford à qui il est 
dit qu’ils ont été endossés, qui en serait encore le porteur, 
I] n’y a aucune assertion que Crawford les ait endossés à 
son tour. On voit bien, au dos des billets, que son nom y 
avait été écrit, mais il a été effacé. 


Msesprru, Justice, dissentiente.—The letter of the 28th. 
December, 1856, setting forth the original agreement be- 
tween Mr. Crawford, now represented by the plaintiff, and 
the defendants (now the respondents) contains these words: 
& and on payment of the said note, I bind myself to execute 
the necessary transfer of the said shares in the books of 
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“the said Company. It being agreed and understood that 
“ I am to hold the said stock in my name, until the said 
“ note is matured, as collateral security for the payment of 
“ the said note.” 


Under the agreement, I think the holder of the note had 
a right to exact payment of it, without tendering a transfer 
of the shares. The words “‘and on payment of the said 
* mote, I bind myself to execute the necessary transfer of 
“ the said shares,” show that the note was to be paid be- 
fore the making of the transfer of the shares; and this 
view is strengthened by the declaration in the letter that 
the stock was to be held “‘ as collateral security for the pay- 
“ ment of the note,” inasmuch as a creditor holding col- 
lateral security is not bound to offer to give it up when he 
sues for the debt, on account of which such collateral se- 
curity was received. 


The fact that the note originally given was negotiable, 
is also of importance in this point of view. Crawford had 
certainly a right to transfer to any third party the note 
which he originally received, but he had not a right before 
that note reached maturity to part with the stock held as 
collateral security. From the nature of the transaction 
therefore the note and the stock were likely to be held by 
different persons, so that the respondents could not at any 
time have counted upon receiving the stock at the same 
time that they paid the note. 


Having thus explained my views as to the original tran- 
sactions between Crawford and the respondents, Î may 
observe that I do not think the giving of paper in renewal 
can, to the extent of the paper so given, be deemed an ac- 
tual payment of the original debt, so as to entitle the res- 
pondents to a transfer of the stock held by Crawford ag 
collateral security. On the contrary, I think Crawford has 
still a right to hold the stock as collateral security until the 
renewal note be paid. 
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But even, if the giving of the renewal notes did cause 
novation as contended by the respondents, still as regards 
the matter in controversy, such a novation could not be of 
any advantage to the respondents, because the novation 
could not by any possibility have the effect of subjecting 
the paper given in renewal to a condition precedent to 
which the original note was not subject. Granting for the 
sake of argument, that a novation did take place ; and 
granting also, for the sake of argument, that the respon- 
dents from the date of that novation were entitled to de- 
mand their stock ;—still, even according to this view, 
it is plain that the obligation on the part of Craw- 
ford to transfer the stock, and the obligation on the part of 
the appellant to pay the renewal paper, would be separate 
and independent obligations ;—and although in the case 
now supposed, the respondent might have claimed da- 
mages for the non delivery of the stock, yet they could 
not without any allegation of damages, allege the refusal by 
the appellant to transfer the stock as a base to the present 
action. In other words: if, as the respondents allege, the 
renewal of the paper caused a novation, such novation at 
the same time that it gave the respondents a right to their 
stock, irrespective of the conditions of the first agreement, 
must also have given the appellants the renewal note 
equally free from the conditions of the first agreement. In. 
that case, as already observed, the obligation of the ap- 
pellants to transfer the stock, and the obligation of the res- 
pondents to pay the renewal notes, would have been se- 
parate and independent obligations, and neither party 
could have demanded the fulfilment of the obligation in 
his own favor, as a condition precedent to the performance 
by him of his own obligation. 


I have thought it right to consider this case as it has been 
submitted by the respondents, but the view I take of it 
myself is simply that according to the original agreement 
between the parties, the respondents were bound to pay 
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their notes, before they could claim a transfer of the stock 
held by the appellant as collateral security, and that the 
rights of the parties in this respect have not been changed 
by the renewal in part of the promissory note first given, 
because that renewal cannot be deemed equivalent to an 
actual payment. 


I therefore cannot avoid the conclusion that the judgment 
of the Court below ought to have been in favor of the 
plaintiff. 

Ar.win, Justice.—Thought the judgment of the Court 
below should be maintained, on the ground that Crawford 
never had the stock, and could not therefore transfer and 
deliver it, and that the appellant had no other rights than 
Crawford had, being in his place. 


J upement.—Considering that in the judgment appealed 
from, (1) there is no error &c. the Court doth confirm &c. ° 





* the material ions of the exception by them pleaded, snd more especially 
"that the 1000 shares of capital stock in the Kingeey Slate Works, in the said ex- 
sé ion mentioned, were never delivered to the defendants, or either of them; 


LarLamme, Lartamme and Barnarp, for appellant. 


Averin, for respondents. 








® 
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QUEEN’S BENCH, 


APPEAL SIDE. 


DISTRICT OF QUEBEC. 


Before :—Sir L. H. LaFonrainn, Bart., Chief-Justice, 
Aytwin, Duvaz and C. Monpezer, Justices. 


Ræarna vs. Sr. Louis, et al. 


Where A., a shareholder in an unin- 
corporated Company, and acting as its 
agent, gave na promissory note, at one 
month, to B., another shareholder in the 
Company, for the sum of $250 to meet a 
rotested draft on the Company for $200 

ue for insurance, and A. afterwards 
stated at a meeting of the committee of 
management of the Company, that he 
ve the note for 9250 because B told 
Fim that one M., a broker, had discounted 
the note for the $50, and that he B. could 
not get it discounted for a less sum ; and 
B. himself stated at this meeting, that 
he had been obliged to pay M. the $50 
for discounting the note, and that M. had 
entrusted him with the collection of 
it, upon which representations a check 
was given to A. by which he obtained 
from the treasurer cf the Company the 
money to pay the note ; and it was after- 
wards discovered that M. had never dis- 
counted the note, and that shortly after 
the note was paid, B. himself admitted 
that it was he and not M. who had dis- 
counted it, and that he had charged $50 
for doing so; whereupon both A. and B. 
were convicted on an indictment for ob- 
taining, ‘* by false pretences " the sum of 
$50, the monies of D. and others, (the 
shareholders of the Company) with in- 
tent to defraud.” 

Held :—10. That the conviction was 
bad, and that this was nota falee pre- 
tence under the 4th. and 5th. Vic. cap. 
25, seo. 45 (1), nor under the 18th. Vic. 
cap. 92, seo. 12. (2) 

Do. That a chareholder in such Com- 

any, cannot commit larceny from the 
ompany, nor be guilty of obtaining its 
monies under false protences; inasmuch 
as being a shareholder, he is joint owner 
of the Sands and property of the Com- 


pany. 





(1) By which it is enacted, ‘‘ that if any person shall, by an 


‘obtain from any othe 


“6 of a misdemeanor, &c., &.’’ 


T person any chattel, money, or valuable 
intent to cheat or defraud any person of the same, every such offender 


Où A., un actionnaire dans une compa- 
guie incorporée, et agissant comme son 
agent, donna un billet promisscire, a un 
mois, a B., autre actionnaire de la com- 
pagnie, pour la somme de $250 pour ren- 
contrer une traite sur la compagnie sous 
protét pour $200 due pour assurance, et 
A. subséquemment représenta à un co- 
mité de direction de la compagnie, qu’il 
avait donné le billet pour la somme de 
8250 parce que B. lui avait dit que M. 
un cowrtior, avait escompté le billet pour 
lee $50, et que B. n'avait pu l’escompter 
pour une moindre somme ; et B. lui-même 
représenta au dit comité qu’il avait été 
obligé de payer à M. $50 pour escompte 
du billet, et que M. l’avait chargé d'en 
faire le recouvrement, sur lesquelles re- 
présentations un check avait 6t6 donné à 
A, au moyen duquel il avait obtenu du 
trésorier de la compagnie les moyens de 
payer le billet ; et il fut par après con- 
staté que M. n'avait jamais escompté le 
billet, et que peu de temps aprés que le 
billet fut payé, B. admit que c'était lui 
et non M. qui l’avait escompté, ot qui’il 
avait prélevé $50 d'escompte 3 sur quoi 
A. et B. furent convainous d’avoir obtenu 
‘sous de faux prétextes ” la somme de 
860, des argents de D. et autres, (ac- 
tionnaires de la compagnie) avec intention 
de les frauder. 

Jugé :—lo. Que la conviction ne pou- 
vait valoir, et que ceci n'était pas un 
faux prétexte sous les 4ème et bème Vic. 
ch. 25, seo. 45, (1) ni sous la 18ème Vic. 
ch. 92, sec. 12. (2) 

20. Qu’un actionnaire dans tel compa- 
gnie, ne peut commettre un Isrcin dans 
tel cas, ni être coupable d'obtenir les ar- 
gents de la compagnie sous de faux pré- 
textes ; en autant qu'étant actionnaire 
il est oco-propriétaire des fonds et des 
effets de la compagnie. 


false tence, 
, with 
I be 


(2) ch enacts, ‘* It shall be sufficient in any indictment for obtaining or at- 


ct tem 


to obtain any property by false 


ces, with intent to ud, to 


‘ state that such a ai | was obtained or attempted to be obtained by the defen- 


‘6 dant by false preten 


with intent to defraud, without any further or more par- 


“ ticular statement of such false pretences’’ dc. 





"35 
Judgment rendered the 16th. December 1859. 


The prisoners were tried and convicted before Mr. Jus- 
tice Dominique Mondelet, holding the criminal term of 
the Court of Queen’s Bench, at Three Rivers, in Sep- 
tember, 1859, on an indictment on the 4th. and 5th. Vic. 
cap. 24, sec. 42; 4th. and 5th. Vic. cap. 25, sec. 45, 
and the 18th. Vic. cap. 92, sec. 12, charging them with 
having, by false pretences, obtained from Sévére Du- 
moulin, and others, the sum of $50, of the monies of the 
said Dumoulin and others, with intent to defraud. The 
second count charged them with intent to defraud gene- 
rally. 


The evidence established that a Company or associa- 
tion was formed at Three Rivers, in the summer of 1858, 
under the name of “ La Compagnie de Navigation de 
Trois-Rivières,” composed of the private prosecutors, the 
defendants on trial, and several other persons, who be- 
came subscribers of stock for the purpose of purchasing a 
steamer torun between Three Rivers and Montreal for 
their joint benefit ; that a steamer called the ‘ Ottawa” 
was accordingly purchased, and that the defendant St. 
Louis, who was employed as captain, effected an insn- 
rance on the vessel, at Montreal, the premium of which, 
$200, was paid by adraft signed by the defendant, St. 
Louis, at Montreal, in favor of J. J. Gibb, endorsed by the 
latter, and drawn upon Sévére Dumoulin, of Three Ri- 
vers, Agent of the Bank of Upper Canada. At this time, 
Mr. Dumoulin was also President and Treasurer of the 
said Company, and the draft expressed tbat it was on ac- 
count of the steamer “ Ottawa.” This draft was protested 
for non acceptance, because, as Mr. Dumoulin stated in 
his evidence, it was irregularly drawn upon him as Agent 
of the Bank of Upper Canada, instead of as President of 
the said Navigation Company, and that moreover, he had 
forewarned the defendant St. Louis not to draw upon him. 
Shortly afterwards, on the 16th. December, 1858, the de 
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fendant, St. Louis, made his note in favor of the defen- 
dant, Sénécal, for $250, payable one month after date, 
to retire the protested draft upon which the insurance 
money had been paid. It was also proved that subse- 
quently to this, on the 12th. January, 1859, the defendant 
St. Louis had, at Three Rivers, represented to his co-asso- 
ciates, the private prosecutors, Louis Edouard Pacaud 
and Sévére Dumoulin, that he had to give this note for 
$250 to the defendant Sénécal, to obtain the $200 required 
to pay the protested draft, and that the defendant Sénécal 
said, at the same time, ‘that it was Mailhot, a broker 
of Montreal, who had discounted the note, and charged 
$50 for so doing ; and that Mr. Mailhot had requested him, 


_Sénécal, to collect the note, to have it protested, and to 


enforce payment by action at law, if not paid otherwise ; 
that the vessel had in fact been insured by St. Louis, that 
$250 premium had been obtained by means of the draft, 
and applied to that purpose, also that such a note had been 
given by St. Louis to Sénécal, that the latter was in pos. 
session of it, and that the protested draft had been ac- 
tually retired. Pacaud represented to St. Louis that he 
had acted improperly, but that as he had done so to save 
the credit of the Company, the amount would be re-paid. 
It was also proved that on the 18th. January last the sum 
of $255 35c. was paid to the defendant St. Louis, in the 
absence of the other defendant, by Mr. Dumoulin, one of 
the co-associates, and the person named in the indictment, 
out of the funds in his hands belonging to the Company, 
upon the check of Louis Edouard Pacaud, at that date 
President of the said Company, which was unincorpo- 
rated, and that the money so paid was as much the pro- 
perty of the defendants as it was that of their co-partners 
and co-associates in the said Company. It was further 
shewn by the testimony of Mailhot, the Montreal broker, 
that he had never discounted the note in questien, 
had never seen it before, and had never charged a dis- 
count of $50 for cashing the same ; and, by the testimony 
of other witnesses, it was established that the defendant 
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Sénécal, three or four weeks after the payment of the 
money to St. Louis, admitted that he was the person who 
had discounted the note and charged $50 for so doing. 
The false pretences relied upon by the prosecution were,— 
the false representations that Mailhot was the person who 
had discounted the note,—had charged $50 for so doing,— 
and had authorised him, Sénécal, to collect the amount of 
the note. At the trial, upon a notice given by the prose- 
cution to the defendant St. Louis, a register was pro- 
duced, in which were recorded the proceedings of the 
committee of management, and from these it appeared 
that, on the llth. January last, the committee held a 
meeting, when the following resolution was passed. “Il 
est résolu que la somme de $255 35c. due pour le pre- 
mium d’assurance jusqu’au 4 décembre prochain, soit 
chargée d6ntre les dépenses, et pay@e à même les recettes 
de l’année courante.” It was also proved that, at this 
meeting, Sénécal stated that he had been obliged to pay 
$50 to Mr. Mailhot, to discount the note ; that he, Sénécal, 
took the note from his pocket and said he was employed 
to collect it ; and, further, that the money was paid upon 
bis representations. A witness named Wurtele, who was 
also a member of the Company, testified that the resolu- 
tion referred to was passed to authorise the payment of the 
note in question, and the costs of protest and interest upon 
the protested draft. 


The prisoners’ Counsel urged the following objections, — 


Firstly,—That the money obtained being the common 
property of the co-partners and co-associates in this under- 
taking, the prisoners, being co-partners, could not be ame- 
nable to a criminal charge for obtaining a portion of this 
money under false pretences from their co-associates in 
this unincorporated Company. 


Secondly,—That the false pretences proved, under the 
circumstances of the case stated, were not such as to sus- 
tain a criminal charge for obtaining money under false 
pretences. 


38 


Thirdly,—That it was necessary, upon the indictment 
as framed, that there should have been evidence of a false 
token having been used, the indictment not concluding 
‘ against the form of the statute.” - 


Fourthly,—That the evidence was not sufficient to jus- 
tify the conviction of both the defendants, failing as it did 
to establish that the defendant Sénécal was present when 
the money was actually paid to St. Louis. 


The learned judge overruled the objections, and charged 
the jury generally, leaving them to find whether false pre- 
tences had been used by the prisoners to obtain the money, 
and whether it had been obtained by such false pretences, 
The jury returned a verdict of Guicry against both the pri- 
soners, and at the request of their Counsel, the learned 
judge respited sentence, and reserved the case for the opi- 
nion of the judges of the Court of Queen’s Bench. 


Carrer E.—Now appeared for the prisoners, and con- 
tended, that the first objection was fatal inasmuch as it 
was established by the evidence that the money obtained 
was the money of the Company, of which the prisoners 
Were co-associates with others, and therefore was as much 
their joint property as that of their co-associates or copart- 
ners in the Company, and that consequently, they could 
not be guilty of larceny, or of obtaining money under false 
pretenees from the Company, being joint owners, with their 
co-associates, of the property and funds of the Company ; 
(1) that the article stolen or obtained by false pretences 
must be the property of another or others (2); that where 
the property is laid in A., and others, and these others 
include the prisoner, there is no indictable’ offence 
(3) ; that therefore the property in the present case, being 





_(i Ar ) Archbold’s Pldg. and Ev. P 276 s—2 East, Pleas of the Crown, c. 16. p. 558: 
Hale's Pleas of the Crown p- 6 
196” ) 3 Bosanquet and Puller’s de rts, p. 108 :—-8 Carrington end Payne, p. 
:—8 Adolp us and Ellis, p. 48 :~Atghbold’s Pldg. and Ev. pp. 392, 393 :— 
Russell and Ryan, Crown Oases, p. 478:—and the case of Rex vs. Willis, 1 Moo- 
(3 ers Deter 3 Joris urist, N. Series, p. 1012 :—Re Watson, 4 Jurist, 
ex vs. Danger, os, p. —Regina vs. Watson, 4 Ju 
New Series, p. 15 :—16 English Law and Equity Reports, p. 376. 
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the joint property of the prisoners, there was no larceny 
and no indictable offence for obtaining money under false 
pretences, and the conviction was consequently bad ac- 
cording to all the authorities cited. 


That the second objection was equally fatal, because, 
at the time the money was obtained, there was no false pre- 
tence made use of at all, and Sénécal, one of the priso- 
ners was not even present when the money was paid, and 
that if any false pretence was used, it was at the meeting 
of the committee of management, when the check, and 
not the money, was given, but this would not support the 
charge of which the prisoners were convicted, that of ob- 
taining money under false pretences ; it might have been 
made the ground of a charge for obtaining a valuable se- 
curity. The Chief Justice here intimated that the Court 
was desirous of hearing the learned counsel’s adversaries 
before he proceeded any further. 


Anarrs, for the prosecution, argued that the autho- 
rities cited on behalf of the prisoners did not apply, in- 
asmuch as they all referred to cases where the money 
taken was in the possession of the society, and not as in 
the present instance, in the possession of the treasurer of 
the society; in those cases, therefore, there could be no 
taking, but in the present case, where the monies were 
not in the possession of the company, but, on the contrary, 
were in the hands of a treasurer or guardian, the prisoners 
in obtaining the money from the treasurer by false pre- 
tences, had committed an indictable offence. The false 
pretences were made at the meeting of the committee of 
management, by stating that one Mailhot had discounted 
the note for $50, which was false, and by which false 
representation the money was paid ; that this false pre- 
tence having been made by the two prisoners, although 
only one of them was present when the money was paid, 
yet, they were both liable on a charge of having obtained 
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‘the money by false pretences (1) ; that the false pretences 
made use of by the prisoners constituted the crime of which 
they had been convicted (2). 


Stuart, G. O. Counsel for prosecution, said that the 
‘ objection that the prisoners were joint owners was one of 
which they could not avail themselves, for the reason that 
the monies which they had obtained were in the possession 
of a particular person, who was the custodian of the funds 
of the society, and responsible for their preservation, and 
that the monies were consequently not in the possession 
of the society, and that the prisoners having obtained the 
money from this person by false pretences, were rightly 
convicted (3). 


AxLwin, Justice, after reciting the facts of the case, 
said. The false pretence charged against the defendants, 
as stated by the learned judge who presided at the trial, 
was, not that St. Louis said anything, but that Sénécal, 
at the meeting of the committee, said the note had been 
discounted at Montreal, and that he had paid Mr. Mailhot 
$50 to have it cashed. There is not one tittle of evidence 
as to St. Louis having made any false representation, 
and as to that made by Sénécal, it is at most but a deceit, 
and does not amount toa false pretence. There is nothing 
to shew that the $50 had not been applied by Sénécal to 
the common benefit ; but, whether or not, it is now useless 
to inquire. Mr. Pacaud, it appears, undertook to censure 
St. Louis for his conduct in the matter, but it is uncertain 
whether St. Louis had not as much right to censure him. 
There isno evidence to show that St. Louis opened his 
mouth about the note, and, on the other hand, it is not 
shewn that Sénécal ever had the check or any control over 
it, or ever took the money received from Mr. Dumoulin, 
or any portion of it. The learned judge who presided at 
the trial, stated four questions for the decision of this 





(1) 2 Russell, pp. 308, 309, and note. 
(2) Archbold, P. CO. p. 247, Rex vs. Wavell. 
(3) Roscoe on Ey. pp. 625, 463. 
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Court, buat in disposing of the first and second, the Court 
disposes of the whole matter. The first point raised is 
whether persons themselves members of a Company can 
be made answerable under indictment for obtaining a por- 
tion of the monies of the Company from their co-asso- 
ciates ; and the second, as to whether there is anything to 
shew that the offence of obtaining money under false pre- 
tences has been committed. On both these points there 
can be little doubt. Each of the defendants is interested 
in the Company in the same manner as the prosecutors, 
and the authority of Rex vs. Willis, 1 Moody 375, cited by 
the defendants’ Counsel, in which it was held that stealing 
by the wife of a member of a Friendly Society, money of the 
Society deposited in a box in the husband’s custody, kept 
locked by the stewards, is no larceny, is consistent with 
the view which the Court takes of this case. As to the 
second question, it is satisfactory to me to be able to 
say that Iam of opinion there has not been any false 
pretences proved. Sénécal did nothing else than make 
use of what is termed a naked lie as contradistinguished 
from a false pretence, and had I presided at the trial, I 
would not have compelled the defendants to enter upon 
their defence, but would have stopped the case at the close 
of the evidence for the Crown. Of course I do not mean 
to say that the transaction which has given rise to the pro- 
secution is correct or moral, but between the obtaining of 
$50 by usury, and the obtaining of that amount by false 
pretences, there is a great and material difference. 


Sir L. H. LaFowrarne, Bart. Chief-Justice.—I am of opi- 
nion that the conviction ought to be quashed. The defen- 
dants being members of the Company had a joint property 
in the money obtained, and could not be made amenable to 
a criminal charge any more than the wife in Willis’ case. 
The recent statute 22 Vic. c. 2, does not reach a case of this 
deseription. 


Duvaz, Justice.—I cannot take the same view of this 
case, as that taken by the learned judge who spoke first. 
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I am convinced that there is moral guilt on the part 
of the defendants, and that they have not merely committed 
what is termed a naked lie ; but it is another question, as 
to whether they are legally guilty of a oriminal offence. 
The defendants as co-partners could not be indicted for ob- 
taining the monies of the partnership which belonged to 
themselves as much as to the prosecutors. Taking the law 
as it stands they have not been rightly convicted, but the 
legislature might very properly interefere and enact a law 
to meet a case of this description. 


Monvetet, C. Justice.—Not being called upon to de- 
cide as to the moral guilt of the defendants, but only as to 
whether they are guilty in the eye of the law, I am also 
of opinion that the conviction is bad, and must be quashed 
upon the grounds already stated. 


Conviction quashed. 
Carter, E. for defendants. 
Stuart, and Anexrs counsel for prosecutors. 





BANC DE LA REINE 
Ew Agen ”{ DISTRICT DE QUEBEC. 


Présents :— Sir L. H. LaFonrainx, Bt. Juge-en-Chef, 
Artwiy, Duvaz, Merxprru, et Stuart, Juges. 


NORMAND, .cccce coccce ccccceccscccce ccccce Appelant. 
et 
CrEVIER et Gl., .ccccccces .06060060000000 8000088 Intimés. 





Jugé:—Quo, d’après les dispositions; Held :—Under the provisions of the 2d. 
de la 2e Vio. chap. 30, sec. 4, celui de | Vio. ch. 30, se0. 4, that, of two creditors, 
deux créanciers, antérieurs à cette or-| anterior to this ordinance, the one who 
donnance, qui aura enregistré le pre- | will have first registered his claim will be 
mier, primera l’autre, sans égard à la | preferred to the other, without regard to 
date de leurs créances, et quoique l’un | the date of their claims, and notwithstand- 
et l’autre aient enregistré après le ler.| ing that both have registered such claims 
novembre, 1844, période fixée pour l’en- | su equentiy to the Ist. Nov. 1844, the 
registrement des anciens actes. period fixed for the registration of claims 

anterior to the ordinance. 





Jugement rendu le 17 décembre, 1859. 


En Cour inférieure, district de Trois-Riviéres, les in- 
timés poursuivaient l’appelant hypothécairement, comme 
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détenteur d’un immeuble sujet a un douaire préfix créé 
par un contrat de mariage en date du 81 janvier, 1820. 
Normand avait acquis cet immeuble en 1884, et avait fait 
enregistrer son acte d'acquisition le 13 septembre, 1849, 
tandis que le contrat de mariage de 1820, n’avait été en- 
registré que le 11 mars, 1850. 


Entrautres moyens de défense, cette priorité d’enregis- 
ment était invoquée par l’appelant ; mais ce moyen fut re- 
jeté comme non fondé par l’Hon. juge C. Mondelet, en con- 
formité à une décision rendue antérieurement par lui, et 
rapportée au ler vol. de la Revue de Législation, p. 231. 
Ce jugement portait : “ Considérant de plus qu’aux termes 
de l'ordonnance, 4 Vict. chap. 80, sec. 4, dont les dis- 
positions, quant au terme prescrit pour l'inscription des 
titres ou autres document y mentionnés, ont été étendues 
et continuées jusqu’au ler novembre, 1844, le défendeur 
n’est pas dans la catégorie des acquéreurs subséquents qui 
sont en droit d’opposer à une réclamation de la nature de 
celle des demandeurs, une fin de non-recevoir, résultant 
de ce que le contrat de mariage du 26 janvier, 1820, n’a 
été enregistré que le 11 mars, 1850, tandis que l’acte d’ac- 
quisition du défendeur a été enregistré le 18 septembre, 
1849.... La Cour déclare la dite pièce de terre hypo- 
théquée etc., etc. 


Porté en appel, ce jugement y a été infirmé à l’unani- 
mité, sur le principe que l’enregistrement fait par l’appe- 
lant le mettait à l’abri des actions hypothécaires des in- 
timés. À l’appui de sa prétention, l’appelant cita les di- 
verses décisions et opinions rapportées dans la note ci- 
jointe. (1) 





A 1 Revue de Législation, p. 47, no. 1468. Tremblay vs. Bouchard, et Ci- 
Ju ement 31 mars, 1846. 
* Mme of 231, Wurtele vs. Montminy, no. 280. Jugement en mai 1845. 
Vol. 3, p. 33, no. 741, Larivée vs. Fontaine. Jugement 23 octobre, 1847. Même 
question tonlevée, mais non résolue. 
2 Déc. B. C. Vondenvelden et Hart, p. 353. Juges : Stuart, Rolland, Panet, 
Ayiwin. Jugement 29 juillet, 1852, etn note à la page 359. 
ie de Jom. Wil Wilson et Atkinson, p . Opinion du juge Aylwin eonforme à 
colle du Ju 
Déc. aren p. 7 Opinion conforme du juge Duval. Toutefois l'opinion 
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La principale difficulté consistait dans le sens à donner 
au mot “ subséquent ” dans la 4e. sec. de l'ordonnance, 
en déterminant s’il se rapporte à la date de la passation de 
Pordonnance, on à l’ordre des créanciersentreux. Si l’on 
interprête ce mot d’après l’esprit de l’ordennance, qui avait 
pour objet de rendre publiques toutes les hypothèques, et de 
rendre l'enregistrement obligatoire et aussi général que pos- 
sible, il n’est pas douteux que la dernière opinion doit être 
adoptée, et c’est ce qu’ont fait tous les juges, à l’exception 
de celui dont le jugement était sous considération. 


I] est a remarquer que le même mot “ subséquent ” est 
employé dans le même sens dans la première clause, c’est- 
à-dire, comme indiquant l’ordre des entrées, et cependant 
la forme grammaticale est la même. Les intimés insistaient 
que le strict sens grammatical de la 4e. clause exigeait que 





contraire ne s'appliquait qu'à des actes ou baux subséquents à l'ordonnance, 
sur le principe qu’il n’y avait pas de délai pour enregistrer.—Ancien bailleur de 
onde doit enregistrer. 

Méme volume, p. 3, Dionne vs. Soucy. Juges: Bowen, Duval et Meredith. 
Dionne était un créancier subséquent, et Soucy un créancier antérieur à l’ordon- 
nance. 

Meme volume, p. 18. Opinion du juge Duval, que tous les actes doivent être en- 
8 


ême volume, p. 435. Duchesnay vs. Bedard. Contestation entre deux anciens 
eréanciers. L’onregistré est préféré, Juges: Bowen, Duval et Meredith. 

2 Déc. B. O. p. 6. Wilson vs. Atkinson. Opinion du juge Ayiwin. Il s’agis- 
sait d’un nouveau débiteur. Voir la note 2. 

Même volume, p. 87. Girard vs. Blais. Môme décision dans 5 causes. Juges : 
Bowen, Duval et Meredith. C'était deux créanciers antérieurs. Voir la p. 91, 
quant au dousire. 

Môme volume, p 115, Garneau vs. F . 
anime volume, p. 353 Vondenvelden vs. déjà citée. Opinion de Stusrt et 

ylwin. 

Vol. 3, même ouvrage, p. 42, Carrier vs. Angers. Acte de 1827, obligation 
1839. Juges : Duval et Meredith. “ 

Mame volume, p. 440, David vs. Hays, Juges: Day, Smith et Mondelet; p. 
444, ou les causes, de Gibb, ezparte, et Girard vs. Blais son mentionnées, etc. etc. 

Vol. 6, pe 100. Forbes vs. Legault. Juges: Day, Smith et Mondelet. Douaire 
préfix perdu faute d’enregistrement d’un contrat de mariage antérieur à l'ordon- 
nap 


ce. 

La Cour est unanime. Le cas est absolument identique, voir p. 101, les autorités 
citées de part et d’autre. 

Analyse de M. LaFontaine. nos. 80 à 90. 

Mo ae: - 468, Poliquin vs. Belleau Juges: Bowen, Meredith, Badgley. 

me . 

Anciens actes, p. 42, Tôtu vs. Martin Juges: Bowen, Meredith et Morin. 
Tata et Barroughs étalent deux anciens créanciers. 

Vol. 3e. p. 43, Carrier vs. Angers. Dans cette cause, Larue avait enregistré 
après le mois de novembre 1844, et son enregistrement est déclaré valable contre 
Caldwell, parce que Caldwell avalt négligé d'enregistrer, et de plus l'enregistrement 
de la créance de 1851, a 6t6 déclaré sans offot. 
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le mot “ subséquent” fut interprété comme ayant trait à la 
date de la passation de l’ordonnance ; dans lequel cas les 
créances antérieures à cette loi conservaient leur ordre en- 
entr’elles, indépendamment de l’enregistrement, dont elles 
n’avaient besoin que pour conserver leur rang à l’égard 
de créanciers subséquents à la loi. 


Sm L. H. Laronraine, Bart. Juge-en-Chef.—La Cour 
à Punanimité est d’opinion que le jugement de la Cour in- 
férieure doit étre infirmé, et ce en conformité aux déci- 
sions uniformes de presque toutes les Cours du pays, qui 
ont interprété la 4e. sec. de l'ordonnance des bureaux d’en- 
registrement dans le sens favorable aux prétentions de l’ap- 
pelant. Pour ma part j’avoue, n’était-ce cette jurisprudence 
établie, que le strict sens grammatical de la clause en ques- 
tion aurait soulevé dans mon esprit de grandes difficultés. 


Lerrèvre et Ancrrs, pour l’appelant. 


Baxrwarp, pour les intimés. 





QUEEN’S BENCH 
Cuown Sarr,’ ¢ DISTRICT OF QUEBFC. 


Before :—Dvuvat, Justice. 


Rrorva vs. MaxweLz. 


Held :—That on an indictment for per- 

jury, the defendant must submit to the 
of the Court before he can 

be allowed to plead. 


agé: :—Que sur sccusation pour 
jure, e, défendeur doit se soumettre à la 
juridiction de la Cour avant qu'il lui soit 
nian de plaider a telle accusation. 





Judgment rendered the 7th. day of February, 1860. 


The Grand Jury having found a “ True Bill” on an in- 
dictment for perjury against the defendant, and application 
having been granted for the issuing of the process of the 
Court to take his body, Holt appeared, and on his behalf 
moved for leave toplead “ not guilty” to the indictment, 
alleging, that although in cases of felony, the party indicted 
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must first appear before being allowed to plead, yet that in 
cases of misdemeanor the rule was different (1). 

Pore, T.—Against the motion, said, that the autho- 
rities cited established the contrary doctrine ; that they 
had reference to a stage of the proceedings subsequent to 
the surrender of the defendant ; that the motion before the 
Court was, “‘ for leave to put in a plea of not guilty, and 
that the trial take place instanter,” and that neither portion 
of this motion could be granted; that the authorities 
cited were decisive on both points; that the defendant must 
first surrender himself and submit to the jurisdiction of the 
Court in cases of misdemeanor as well as in felony before 
being allowed to plead, or obtain any favor from the 
Court (2); that after the defendant had surrendered, 
all the subsequent proceedings could be conducted in his 
absence by Counsel, as well with respect to pleading as to 
trial, but that the privilege to do so only began afte» the ar- 
rest of the defendant, or after he had given bail (3). 

Duvat, Justice.—In rejecting the motion, said. The 
first thing the defendant had to do was to submit to the ju- 
risdiction of the Court, before he could be allowed to plead 
to the indictment or to have a day fixed for his trial ; that 
the authorities cited by Counsel on both sides clearly laid 
down this rule ; and that it was a wise rule, otherwise, 
supposing the defendant were found guilty the sentence of 
‘the Court could not be carried into execution in conse- 
quence of his absence, perhaps in a foreign county, whence 
he might never return, and in consequence of his not having 
put in bail; that the defendant could not therefore be al- 
lowed to take any proceedings in court until after he had 
submitted to the jurisdiction of the Court. 


Ho rt and Irvine, for defendant. 
Porn, T. for oF private prosecutor. 





Rex vs. Carlisle, Car. sad Pat —Re v8. Slaser'? Tart, 216 :— 
Rex vs. Piet : ke vs. § , 1 Wilson’s Repo 
p. 315 Re & vs. Minaball P., p. 676 :— gins vs. Trenfeld, 


and P., p. 204 :—Arehbold’s iB Oar sad Pleading, p. 67. 
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BANC DE LA REINE, 
En APPEL. 


Présents :—Sir L. H. LaFonraine, Bart. Juge-en-Chef, 
Axzwin, Duvaz, Menenira et A. LAroNTAINE, Juges. 


KIHREKOWEKI. ce 600606660000 0080 08006 se Appelant. 
et 
La Compacniz pu Granp Tronc DE CHEMIN DE 
Fer pu CANADA... 000 0600000 900000 0006 0 @ Intimée. 


DISTRICT DE MONTREAL. 


Jagé :—10. Que la Compagnie du Grand  Held:—1lo. That the Grand Trank 
Trone de chemin de fer du Canada n’est Railway Company of Canada is not a 


pas une mainmorte. | mortmais. x 
20. Que l'acte d'union ou d’amalgama- | fo. That the act of union or amalga- 
tion per lequel la Com mation by which the Grand Trunk Rail- 


pagnio du Grand de 
Chemin de Fer du Canada a été formée, 
a fait le domaine de propriété des 
biens des différentes compagnies unies à 
la nouvelle com ie ainsi formée, et 
était une véritable mutation, ayant l'effet 
d’an échange quant aux parts ou actions 
assignées aux actionnaires, et ayant le 
caractère de vente quant aux £75,000 
yables à la Compagnie du Chemin de 
Ber du Saint Laurent et de l’Atlantique. 
30. Qu'il y a Lieu au droit de vente en 
faveur du seignour sur la portion de ces 
£75,000 qui, sur ventilation, sera trouvée 
à la valeur des fonds de terre 
sis dans la seigneurie du demandeur, (ap- 
pelant) et transportés à la nouvelle com- 
PD. Que dans l’évaluation de cos biens- 
fonds doivent être compris les bâtisses, 
c'ôtures, lisses et autres améliorations et 
impenses d’une nature permanente. 


way Company of Canada was formed, has 
had the efiect of transferring the right of 
property of the different companies united 
to the new company so formed, and was 
an absolute mutation, having the effect of 
an exchange in so far as the shares as- 
signed to the shareholders were concerned, 
and being a sale in so far as regards the 
_ payment of £75,000 tothe St Lawrence 
| and Atlantic Railway Company. 
' 30. That the eeignior is entitled to claim 
lods et ventes upon that portion of the 
| £75,000 which, upon appraisement, will be 
found to represent the value of the lands 
‘situate in the seigniory of the plaintiff, 
(appellant) and assigned to the new 
| company, the respondent. 

4o. That in appraising such lands the 
value of the buildings, fences, raila and 
other improvements of a permanent cha- 

| racter must be taken into account. 





Jugement rendu le 9 décembre 1859. 





Le jugement dont est appel en cette cause est rapporté au 
volume VIII de cette publication, page 3. La Cour d’appel 


n’a adopté, qu’en partie, les 


opinions du juge de premiére 


instance, ainsi qu’on le verra par l’exposé ci-après. 


Sir L. H. LaFonraine, Bart., Juge en Chef, dissentiente. 
— Action de la part de l’appelant, seigneur de St. François 
le Neuf, pour obtenir le paiement d’un droit d’indemnité 
et d’un droit de lods et ventes. 


Plusieurs questions ont été soulevées, entre autres celle 
de savoir ce qui constitue une main-morte on gens de 
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main-morte, et celle de savoir si l’arrangenent intervenu 
entre la compagnie intimée et certaines autres compagnies 
de chemins de fer, a été translatif de propriété. 


Ces questions ont été débattues deux fois, et, chaque 
fois, très habilement de: part et d’autre. Ce n’est pas 
cependant sur les deux premières questions que j’éprouve 
de la difficulté à prononcer. (C’est sur celle que présente 
une disposition de l’acte seigneurial de 1854, et dont je 
parlerai dans un instant, 


Plusieurs actes de notre. Législature ont reconnu dans 
maintes occasions que ces espèces de compagnies, de même 
_ que d’autres compagnies analogues, étaient gens de main- 
morte. Tel a été le cas pour la compagnie du chemin de 
fer du Saint Laurent et de ‘l’Atlantique, incorporée par 
l’acte Provincial de 1845, chap. 25, et celle de la propriété 
de laquelle il s’agit dans cette cause. L’acte (Sect. Ire.) 
commence par déclarer que la compagnie aura succession 
perpétuelle, ce qui est un des traits éminemment caracté- 
ristiques de la maïn-morte ; elle lui permet ensuite d’ac- 
quérir des propriétés pour l'usage du chemin de fer qu'elle 
doit construire. Ayant un caractère de durée perpétuelle, 
ce même caractère de la compagnie, aussitôt l'acquisition 
d’une propriété par elle faite, passe de plein droit à la 
possession qu’elle doit en avoir. C’est ce qui a fait naître 
le droit d’indemnité au profit du seigneur. ‘ Cette indem- 
 nité est un droit que les gens de main-morte doivent aux 
‘€ seigneurs de qui relèvent les héritages qu’ils acquièrent 
“ à quelque titre que ce soit, pour les dédommager des 
‘ confiscations, droits de deshérence, de bâtardise, et 
‘ autres droits casuels, tels que les lods et ventes, quint 
‘6 et requint, treizième, reliefs et rachats, dont ils sont 
privés, puisque, par la possession des gens de main- 
“ morte, les biens ne sont plus dans le commerce.” (1) 


La charte de la compagnie ajoute, il est vrai, qu’elle 





(1) Rép. de Jurisp. vbo. Indemnité. 
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pourra faire des acquisitions d’héritages, sans lettres d’a- 
mortissement. Cela ne diminue en rien son caractère de 
main-morte ; au contraire, c’est une nouvelle reconnais- 
sance de ce caractère. La compagnie est seulement 
exempte de demander dans chaque cas particulier d’ac- 
quisition, la permission que, par les lois qui concernent 
les main-mortes, elle eût été obligée de demander et de faire 
enregistrer, si ce n’eût été de cette exemption. En 
d’autres termes, on peut dire que sa charte contient, sous 
ce rapport, une lettre générale d’amortissement, accordée 
d’avance pour toutes les acquisitions qu’elle pourra faire. 
Et dans l’octroi de cette charte, on ne peut voir autre chose 
que les Lettres-patentes requises par les lois sur la main- 
morte, pour donner l'existence à la compagnie. C’est 
donc, à toutes fins quelconques, une main-morte. Si elle 
n’eut pas été une main-morte, on ne pourrait pas s’expli- 
quer cette partie de la première section de l’acte de 1845, 
qui porte: “ sauf cependant pour le seigneur ou les sei- 
«€ gneurs dans la censive desquels les terres, tenements et 
“ héritages ainsi acquis, seront situés, ses ou leurs divers 
6 droits d’indemnité respectifs, et tous autres droits sei- 
‘¢ gneuriaux quelconques.” Non pas que cette réserve qui 
est insérée dans plusieurs autres actes de même nature, fût 
nécessaire pour créer ce droit d’indemnité et ces autres 
droits seigneuriaux, non plus que pour donner à ces com- 
pagnies le caractère de main-mortes. Ces droits étaient 
déjà acquis par des lois antérieures ; et ce caractère de 
main-morte était donné à ces compagnies indépendamment: 
de cette réserve. 


Je ferai remarquer ici, en passant, que la déclaration de 
1743, enregistrée au Conseil Supérieur de Québec, con- 
cernant les main-mortes, reconnaît ce caractère de main- 
morte, non seulement à des corps et communautés ecclé- 
siastiques, mais éncore à des corps et communautés laïques, 
et que, dans un cas comme dans l’autre il faut des lettres- 


patentes pour leur donner l'existence. 
4 
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Je passe maintenant à la seconde question, celle de la 
translation de la propriété entre les mains de la compagnie 
du Grand Tronc, comme conséquence nécessaire de l’ar- 
rangement ou de l'accord qu'elle a fait avec les autres 
compagnies. On a qualifié cet acte, d'union, de fusion, 
d’achat, de société, de contrat innommé, d’arrangement | 
. quelconque, et de je ne sais quoi encore, selon les craintes 
ou les espérances respectives des parties, en vue de Pob- 
tention ou de l’exemption des droits seigneuriaux. La 
défenderesse qui trouvait trés-difficile, peut-être même 
dangereux de dire qu’elle n’avait rien acquis dans la pro- 
priété du chemin de fer du St. Laurent et de l’Atlantique, 
et des chemins des autres compagnies qui contractaient 
avec elle, a admis qu’elle avait, par l’acte en question, 
acquis en quelque sorte un droit dans cette propriété, mais 
ce ne pouyait être qu’accessoirement. Ce droit accessoire 
de propriété suppose nécessairement un droit principal de 
la méme propriété, existant ailleurs, en d’autres mains. 
Comment ces deux prétendus droits de propriété, accessoire 
et principal, peuvent, dans les circonstances, exister ac- 
tuellement ensemble, et distincts l’un de l’autre, en des 
mains différentes, c’est ce qu’il ne m'est pas permis de 
comprendre. Nous sommes dans un tel système, en pré- 
gence de cette anomalie, que celui qui aurait le moins, le 
droit de propriété seulement accessoire, pourrait hypo- 
théquer le tout, même disposer de ce tout, tandis que celui 
qui aurait le plus, le droit de propriété principale, ne 
pourrait, non seulement disposer du tout, mais ne pourrait 
pas même l’hypothéquer. En effet, l’on admet que le droit 
de disposer du tout, d’hypothéquer le tout, réside dans la 
compagnie du Grand Tronc, qui était une compagnie dis- 
tincte des autres compagnies. Et l’on a raison; mais si 
l’on a raison, c’est parce que cette compagnie, cet éfre moral 
tout à fait distinct des autres, avait en stipulant à l’acte en 
question, l’intention d’acquérir, et a, en effet, acquis plei- 
ment le droit de propriété au tout, principal et accessoire, et 
que les autres compagnies avaient l'intention de l’aliéner 
et Pont en effet pleinement aliéné au profit du Grand Tronc, 
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partie stipulant pour elle-même et non pour les autres. Si 
ce neat été de la crainte du paiement des droits seigneu- 
riaux, auquel l’intimée veut se soustraire, l’on peut raison- 
nablement croire qu’elle n’aurait pas hésité d'admettre 
qu’elle a acquis le droit de propriété, et qu’elle seule est 
propriétaire. Elle aurait vu dans l’acte en question, comme 
je le vois moi-même, un acte de cession de la propriété, 
dans lequel l’une des sept parties était aliénataire, et les 
six autres aliénatrices, acte qui était, par conséquent, tran- 
slatif de propriété. 


L’acquisition ayant été faite par une main-morte, il y 
avait dans le système seigneurial, ouverture au droit d’in- 
demnité, et, de plus au droit de lods et ventes, s’il y avait, 
de la part de l’acquéreur un prix à payer. Ce point ne 
peut souffrir de discussion ; il est admis par l’intimée elle- 
même dans son factum. 


Ici se présente la question la plus importante, du moins 
à mes yeux, celle de l’effet que doit avoir l'acte seigneu- 
rial de 1854. 


_La 84e section de cet acte est en ces termes: “ Tous 
“ fonds sur lesquels des droits d’indemnité ont été payés à 
“un seigneur, et qui n’ont pas été vendus ou concédés 
“ depuis tel paiement à des personnes possédant autrement 
“ qu’en main-morte, sont par le présent déclarés être, et 
“ avoir été du jour de la date de tel paiement, ou de tout 
‘ autre acte ou contrat par écrit obligeant tel propriétaire 
à payer tels droits, déchargés de toutes redevances et 
“ charges seigneuriales, et tenus en franc-aleu roturier, 
“ mais sujets au paiement d’une rente constituée, égale 
“ aux cens et rentes légalement dfs sur iceux.” 


L’intimée prétend que, sous l’autorité de cette section, 
elle ne peut être soumise, à raison de son acquisition, à au- 
cun droit d’indemnité, nia aucun droit de lods et ventes, 
vu, surtout, que la Compagnie du St. Laurent et de l’At- 
lantique avait déjà payé un droit d’indemnité à l’appe- 
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lant sur les mêmes fonds sur lesquels il en réclame un 
autre aujourd’hui. L’on s’est, peut-être, trop appesanti 
sur une considération qui ne peut, ni ne doit exercer au- 
cune influence sur la décision de ce tribunal. C’est le 
caractère odieux qui se rattachait, dit-on, aux droits sei- 
gneuriaux, à un tel point que la Législature en a décrété 
l’abolition. S'il était désirable que la tenure seigneuriale 
fut ainsi abolie, il ne s’en suit pas que les droits acquis 
doivent étre méconnus, et qu’un seigneur doit étre in- 
justement dépouillé d’une redevance pécuniaire à laquelle 
les lois qui réglaient cette tenure lui donnaient un droit 
incontestable. Pour qu’il en fût privé, il faudrait que la 
Législature eût porté à cette fin un décret formel, clair et 
précis, dont la disposition destinée à rétroagir sur le passé, 
ne pôt permettre d’entretenir aucun donte sur son intention 
de législater ainsi avec effet rétroactif. Si l’on me pré- 
sente une telle loi, je dois l'exécuter ; car ce n’est pas à 
moi à juger la loi, lorsqu'elle n’offre qu’un sens, et que ce 
sens ne pourrait être répudié par un juge, si ce n’est en 
s’arrogeant les pouvoirs de législateur. Mais si la dispo- 
sition n’est pas claire et précise, si elle gst mal rédigée, 
si elle est ambigue, si elle est contredite par d’autres dis- 
positions qui sont conformes à l’esprit et au but avoué du 
décret, tandis que la disposition dont il’ s’agit est con- 
traire à cet esprit et contredit ce but, alors il y a lieu, pour 
le juge, à interpréter la loi ; et dans cette interprétation, 
il ne doit pas perdre de vue que le respect des droits ac- 
quis est la première règle qu’il doit suivre. 


Que la 84e section de l’Acte Seigneurial ait été mal ré- 
digée, il suffit de la lire pour s’en convaincre ; et je crois 
que cela a été admis de part et d’autre lors de la plai- 
doierie à l’audience. D’abord, les mots ‘ acte ou contrat 
par écrit obligeant tel propriétaire à payer tels droits,” qui 
se trouvent dans la dernière partie de la section, ne se. 
trouvent pas dans la première. Par les termes de la pre- 
mière partie, l’on ne fait dépendre la conversion de tenure. 
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et la libération qui doit s'ensuivre, que d’un paiement ac- 
tuellement fait des “ droits d’indemnité ” ; c’est la condi- 
tion que l’on exige, pour que cette conversion, avec sa 
conséquence indiquée, puisse être censée avoir été opérée. 
Les mots “ tels droits,” qui terminent la phrase de la 
deuxiéme partie de la section, citée plus haut, ne se rap- 
portent qu’aux mots “ droits d’indemnité ” qui sont em- 
ployés dans la première ligne de la section, et ne peuvent 
se rapporter qu’à ces mots. Or, les droits d’indemnité sont 
distincts de ceux de lods et ventes. Donc, ces derniers ne 
sont pas compris dans la section, soit qu’on fasse dépendre 
son effet d'un paiement actuellement accompli, ou de 
“ Pacte ou contrat par écrit obligeant tel propriétaire a 
payer tels droits ” (d’indemnité). Si la section ne porte 
pas sur les lods et ventes, l’appelant a donc le droit de les 
exiger. I] me parait douteux pour le moins que les mots 
“© tout acte ou contrat par écrit obligeant tel propriétaire a 
“© payer tels droits,” puissent s’entendre de l'acte ou con- 
trat qui a donné ouverture au droit d’indemnité. Car le 
contrat devant être par écrit, une aliénation faite verbale- 
ment, quoique reconnue plusieurs années après, ne tom- 
berait pas sous l'opération de la section. On peut donc 
raisonnablement penser que, par les mots cités, le légis- 
lateur a plutôt entendu parler d’un acte ou contrat subsé- 
quent à l’aliénation, et par lequel acte ou contrat, fait par 
écrit, l’acquéreur se serait obligé de payer au seigneur le 
droit d’indemnité après en avoir fait la liquidation entr’eux. 
.Les mots “ tel propriétaire ” font nécessairement supposer 
que le mot “ propriétaire ” avait déjà été employé dans la 
clause. Et bien, ce mot ne s’y trouve pas, ni avant, ni 
après. Le mot “ main-morle ” ne s’y trouve nulle part, 
quoique les “ droits d’indemnité” qui y sont mentionnés, 
ne fûssent payables que par des gens de main-morte. Alors, 
le mot “ tel propriétaire ” qui ne se rencontre qu’une seule 
fois dans la clause, ne semble pas avoir été une expression 
heureusement employée ; si on voulait le faire rapporter à 
une main-morte, ce dernier mot aurait dû se trouver quel- 
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que part, de manière à établir clairement la relation. Le 
moins qu’on puisse dire, c’est que son omission, avec 
l’emploi, une seule fois, de l’expression “ tel propriétaire,” 
ne tend pas à éclaicir le sens de la clause. 


Si on adopte le sens que l’intimée donne à la section, l’on 
esi nécessairement porté à dire que, dans la pensée du lé- 
gislateur, un seul droit d’indemnité, payé ou non payé, 
une fois acquis au Seigneur, n’importe à quelle époque, de- 
vait être et était en effet une compensation suffisante pour 
ce dernier, de manière à opérer pour toujours l’extinction 
du droit. (C’est là la seule supposition qui, dans le sys- 
téme de l’intimée, puisse rendre raison de la disposition 
qu’elle invoque. Or, si cette raison était bonne dans un cas, 
elle devait l’être dans tous les cas. La première indemnité, 
déclarée être suffisante, était là pour empêcher toute plainte 
de la part du Seigneur et lui ôter à l’avenir l'exercice d’un 
pareil droit. Et bien, tel n'est pas le cas. Ce droit odieux, 
que le législateur abolit dans une occasion, il le fait revivre 
dans une autre, et cela par la même section à l’aide de la- 
quelle on soutient son abolition. En effet, l’abolition ne 
sera durable qu’en autant que la propriété aura passé de 
main-morte à main-morte. Dans ce cas, la première in- 
demnité sera suffisante. Mais si la propriété acquise par 
une main-morte, bien qu’elle ait payé l’indemnité, est par 
elle vendue, depuis ce paiement, à un particulier, c’est-à- 
dire à une personne qui ne possède pas en main-morte, la 
première indemnité payée cesse d’avoir été une compensa- 
tion suffisante pour le Seigneur qui a le bonheur de voir re- 
vivre tous ses droits, indemnités, lods et ventes et autres, 
contre ce pauvre particulier, et même contre toute main- 
morte qui voudra acquérir de ce dernier, y comprise même la 
première main-morte qui aura vendu, nonobstant qu’à une 
époque antérieure elle eût payé une indemnité suffisante 
qui devait avoir la vertu de convertir la tenure et d'opérer 
la libération de tous droits Seigneuriaux. Telles sont les 
conséquences irrésistibles auxquelles conduit nécessaire- 
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ment l’examen de la 84e section de l’acte Seigneurial, con- 
sidérée isolément des autres sections. 


Y a-t-i] quelques-unes des autres sections, qui viennent 
en aide à l’intimée ? Je ne le pense pas. 


“ La valeur totale de la Seigneurie, c’est-à-dire, de tous 
les biens et droits lucralifs que le Seigneur possède comme 
tel, doit entrer dans l'estimation que les commissaires ont à 
faire. Section 5, art. 1. 


Personne ne pourra prétendre que le droit d’indemnité 
n’était pas un droit lucratif. 


Dans la 6e section, le législateur règle le mode particu- 
lier que les commissaires devront suivre pour faire l’esti- 
mation quant aux cens et rentes, lods et ventes et à la ba- 
nalité. Puis l’article 4 porte : “ Tous autres droits seront 
‘ évalués suivant les revenus ou profits qui auront pu en 
“ provenir, lesquels seront constatés par le commissaire de la 
‘ manière qu’il jugera la plus équitable, et les fonds sujets à 
‘“iceux en seront chargés respectivement.” Je cite cet article 
sans exprimer une opinion sur une question qui ne se pré- 
sente pas, mais uniquement pour faire voir d’une manière 
générale que l'intention du législateur était que l’évaluation 
des commissaires comprit tous les droits lucratifs qu’il 
était possible d’apprécier en vue de l’exécution de sa loi. 


‘ Le Seigneur de qui relevait tout fonds dont la tenure 
‘* sera commuée, en vertu du présent acte, sera maintenu 
“ dans ses privilèges et hypothèques sur ce fonds pour le 
‘€ paiement de fous arrérages de droits seigneuriaux légale- 
‘* ment dus lors de cette commutation. (Section 32.) 


“ Rien de contenu dans ce présent acte,” porte la 86e 
section, ‘‘ n’affectera le droit de recevoir ou recouvrer tous 
 arrérages de droits seigneuriaux échus avant la passation 
‘“ da présent acte.”.... ‘ Et rien de contenu dans le pré- 
‘ sent acte ne sera censé affaiblir ou maintenir aucune ré- 
“ clamation d’aucun Seigneur ou d’aucuns censitaires à 





56 


‘ aucun droit réclamé par ou pour eux, respectivement à 
‘ l’audition des questions et propositions qui, en vertu du 
‘ présent acte, auront été soumises à la décisien des juges, 
‘ mais icelles seront décidées suivant la loi, telle qu’elle 
était immédiatement avant la passation du présent acte.” 


Enfin la 88e section est celle par laquelle le législateur 
prend un soin particulier à déclarer quelle était son inten- 
tion en passant l’acte seigneurial: “ La législature se ré- 
serve le droit de faire toute disposition déclaratoire ou autre 
qui pourra être jugée nécessaire pour mettre pleinement à 
effet l’objet du présent acte,” (Que ne I’a-t-elle fait quant 
au sens si peu clair de la 34e section ?) “ lequel objet est 
déclaré être d’abolir, aussttét que posstble, tous droits, 
charges et redevances féodales et seigneuriales, en leur 
substituant des rentes constituées d’égale valeur, d’accor- 
der au Seigneur une indemnité raisonnable et rien de plus, 
pour tous les droits lucratifs que la loi lui donne, et que le 
présent acte abolira, de conserver les droits des tiers, à 
moins que tels droits ne soient perdus par leur propre faute 
ou négligence, et d’aider le censitaire à même les fonds 
provinciaux à racheter ces charges seigneuriales qui sont si 
préjudiciables à son indépendance, à son industrie et à son 
esprit d'entreprise ; et toutes prescriptions et dispositions du 
présent acte, recevront l’interprétation la plus libérale pos- 
sible, dans la vue d’assurer la mise à effet de l’intention de 
la Législature telle que déclarée par le présent.” 


Les trois sections précitées démontrent d’une manière 
bien évidente qu’en passant l’Acte Seigneurial, la Législa- 
ture n’avait pas en contemplation une abolition immédiate 
de la tenure, mais bien une abolition future qui ne devait 
avoir lieu que quelques années plus tard, seulement après 
la fin des travaux des Commissaires et le dépôt de leurs 
cadastres en la manière indiquée. Dans ces trois sections, 
elle s’exprime au futur, et elle n’excepte aucun des droits 
lucratifs que la tenure avait créés au profit des Seigneurs ; 
elle ne leur applique aucune des dispositions précédentes, 


+ 
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comme pouvant comporterune abolition immédiate d’aucun 
de ces droits. Elle les laissait donc, dans ces trois sec- 
tions, subsister en entier et sans restriction aucune, et ce 
jusqu’à la commutation qui devait s’opérer en vertu de l’ac- 
te, c’est-à-dire, jusqu’à un évênement futur. Les parties 
pouvaient en appeler à la Cour Seigneuriale, et cette Cour 
devait prononcer ses rescrits, “ suivant la loi telle qu’elle 
existait immédiatement avant la passation du présent acte,” 
c’est-à-dire, sous l’empire d’une loi qui reconnaissait le 
droit d’indemnité pour tous les Seigneurs. Mais l’on a dit 
que les Seigneurs n’ayant soumis à la Cour Seigneuriale au- 
cune question relativement au droit d’indemnité, ils avaient 
perdu leur droit à cette indemnité. Cette proposition est 
tout-d-fait insoutenable. Autrement, il s'ensuivrait que, si 
le Procureur-Général, ou son substitut, n'avait soumis à la 
décision de la Cour Seigneuriale que la question de la ba- 
nalité, tous les autres droits seigneuriaux eussent par cela 
même été anéantis. D’un autre côté, je n’ai encore rien 
vu dans l’acte Seigneurial qui imposât aux Seigneurs, sous 
peine de déchéance de leurs droits, l’obligation de poser 
eux-mêmes des questions relativement à ces mêmes droits. 
La proposition est insoutenable, il est vrai; mais elle n’en 
comporte pas moins de la part de celui qui l'a émise, l’ad- 
mission que l’Acte Seigneurial lui-même n’avait pas aboli 
le droit d’indemnité, puisque pour le conserver, il eût suffi 
aux Seigneurs d’en dire un mot par écrit à la Cour Sei- 
gneuriale. 


La 34e section, si elle peut avoir le sens que l’intimée 
lui donne, est une clause qui devrait recevoir une interpré- 
tation toute différente de celle que la 88e section nous ap- 
pelle à donner, c’est-à-dire, “ l'interprétation la plus libérale 
possible.” Elle devrait au contraire recevoir une interpré- 
tation bien rigoureuse, car, en rétroagissant, elle enlève 
des droits acquis, sans offrir une compensation au Sei- 
gneur qu’elle dépouille. A ce point de vue, on ne pourrait 
certainement pas prétendre qu’elle porte sur les lods et 
ventes, J'en ai donné la raison plus haut. Mais, à mon 
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avis, on ne doit pas lui donner le sens que l’intimée s’est 
efforcée de faire prévaloir, car, dans ce cas, elle serait en 
opposition avec les autres dispositions précitées de l’Acte 
Seigneurial ; elle contredirait leur esprit et l'intention ex- 
pressément déclarée du législateur. En la regardant, pour 
ces raisons, comme non avenue, ou comme ayant été in- 
sérée dans la vue de donner des instructions aux Commis- 
saires, ainsi qu’on l’a prétendu de la part de l’appelant, 
sans peut-être qu'elle soit assez claire pour atteindre ce but, 
je pense que je ne fais que me confurmer à ce que la 38e 
section m’ordonne de faire, en donnant à l’Acte Seigneurial 
“ Pinterprétation la plus libérale possible.” 


On a été jusqu’à réclamer pour l’intimée l’exemption de 
payer des droits Seigneuriaux, sur le principe que l’œuvre 
du Grand Tronc était une œuvre provinciale. Il y a une 
difficulté à accueillir cette proposition, et cette difficulté 
me parait être insurmontable : c’est que la Compagnie du 
Grand Tronc ne se compose que d'individus, et que la Pro- 
vince n’en fait point partie. La Province ne partage point 
dans les profits, si profits il y a. Comme créancière de la 
Compagnie à raison des fonds qu’elle a prêtés, elle pourra 
peut être partager dans les pertes. A ce point de vue l’œu- 
vre pourra devenir une œuvre provinciale. 


Sur le même principe, on pourrait également appeler 
œuvre provinciale l’abolition de la tenure Seigneuriale, 
puisque la Province contribue largement au rachat des 
droits Seigneuriaux. Pour cette raison, ne pourrait-on pas 
aussi raisonnablement dire aux Seigneurs : Vous n'aurez 
point de compensation pour tels et tels de vos droits, car la 
Législature en a fait une œuvre provinciale en chargeant 
la Province de payer. Ce serait bien certainement le con- 
traire de cette vieille maxime légale, citée par l’intimée 
elle-même dans son factum : “ Donner et retenir ne vaut !” 


Une partie du débat à l’audience a roulé sur ce qu’on de- 
vait entendre par “ Droits Seigneuriaux.” On parait avoir 
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oublié que le législateur avait pris soin dans une clause 
d’interprétation, de nous dire lui-même ce qu’on devait en- 
tendre par ces mots: Les mots “ Droits Seigneuriaux,” 
partout ot ils se trouvent dans cet acte, comprendront et 
sercnt censés comprendre tous droits, devoirs, charges, obli- 
gations et redevances féodales et Seigneuriales quel- 
conques.” (Sec. 37.) 


On a parlé de l’atilité publique, et pour cette raison, on 
a prétendu que l’aliénation dont il s’agit n’était pas produc- 
tive de droits seigneuriaux. Je ne vois rien dans la charte 
du Grand Tronc, ni dans le fait de l’existence de cette 
compagnie, qui puisse justifier cette prétention. La charte 
est octroyée à de simples particuliers. Ce sont ces simples 
particuliers qui doivent d’un côté avoir le bénéfice des 
profits, et de l’autre subir les pertes. Ilne s’agit pas ici 
d'un de ces ouvrages nationaux, entrepris par la province 
uniquement dans un but national ou pour la défense du 
pays. L’espoir que pourraient avoir ceux qui ont pris des 
actions dans l’entreprise, d’en retirer de grands profits, 
peut se réaliser, ou ne pas se réaliser. L'événement dans 
l’un ou l’autre cas, ne changera rien au caractère de la 
Compagnie. Si le succès permet à la Compagnie de rem- 
bourser ses emprunts, et de partager ensuite entre ses mem- 
bres des dividendes annuels de dix et vingt par cent sur 
leurs actions, sera-ce la province qui encaissera ces divi- 
dendes; sous prétexte que c’est une entreprise d'utilité pu- 
blique ? C’est bien alors que la Compagnie lui répondrait : 
Rien n’est plus privé que notre charte ou notre entreprise. 
Nous ne somines que quelques centaines de capitalistes, 
qui avons risqué nos fortunes ; laissez nous jouir en paix 
de nos profits. Onn’est donc pas fondé à donner un sens 
aussi général et un effet aussi étendu à ces mots “ utilité 
publique ” que l’actionnaire dans toutes ces sottes d’entre- 
prises est prêt à invoquer un jour, et qu’il et également 
prêt à répudier le lendemain, selon que la fortune lui a 
souri, ou ne lui a pas souri. 
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D’un autre côte, cette prétention présente une étrange 
contradiction avec des déclarations expresses, des actes 
mêmes de la Législature. Si, à raison de l’utilité publique, 
les acquisitions faites par ces compagnies devaient être 
exemptes de droits seigneuriaux par le droit commun, (car 
c’est là la base de l’argument), il s’en suivrait donc que le 
statut qui contient la charte du chemin de fer du St. Lau- 
rent et de l'Atlantique (lequel chemin de fer traverse la sei- 
gneurie de l’appelant), aurait violé ce droit commun en dé- 
crétant que la Compagnie aurait à payer l'indemnité aux 
seigneurs. Ce serait donc un droit spécial qu’il aurait 
donné à ces seigneurs. Ce serait donc un privilége tout 
particulier que ce statut aurait cr‘ é en faveur des seigneurs, 
dans un moment où l’on proclamait néanmoins à grands 
cris le caractère odieux des droits seigneuriaux. Cepen- 
dant, c’était en considération de la même utilité publique 
que cette Compagnie avait été créée. Il n’était pas né- 
cessaire d'insérer la réserve à laquelle je fais allusion, pour 
que le droit d’indemnité fût conservé aux seigneurs ; il 
existait de droit commun. Mais, en présence de cette ré- 
serve expresse, comment peut-on contester son existerice 
aujourd’hui, sans s’exposer au reproche de dire que la Lé- 
-gislature a fait ce qu’elle ne savait pas ou ce qu’elle n’au- 
- rait pas du faire ? 


Il me semble que cette cause ne devait présenter qu’une 
seule question sérieuse à discuter. C’était celle de l’effet 
rétroactif de l’une des sections de l’Acte Seigneurial. Si 
nous n’avions pas eu cette question, je ne vois pas sur quel 
principe on aurait pu prétendre que les corporations dont 
il s'agit étaient exemptes des droits seigneuriaux. Assu- 
rément ce n’était pas.en vertu du droit commun; ce ne 
pouvait être, non plus, en vertu de la charte de la compa- 
gnie qui aliénait, puisque cette charte dit expressément 
que les seigneurs ont droit à l’indemnité ; et je ne connais 
pas d’autre acte de la législature qui accorde cette exemp- 
tion. Au contraire, j'en connais un, passé bien récem- 
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ment, puisque c’est un acte de la dernière session, qui re- 
pousse en principe cette exemption. C’est le chap. 48, 
sec. 18. (22 Vic.) La disposition est une reconnaissance 
du droit commun ; elle est, de plus, congue dans des ter- 
mes si généraux, qu’elle comprend toute espèce de cor- 
porations ; elle n’en excepte aucune, pas plus le Grand 
Tronc que les autres. Elles sont toutes obligées de com- 
muer avec les seigneurs de Montréal dans le cours de 
vingt années, si elles ne l’ont pas déjà fait volontairement. 
Leurs immeubles, y compris ceux possédés par le Grand 
Tronc dans la cité et paroisse de Montréal n’ont donc pas 
été exemptés des droits seigneuriaux. A moins que le 
Grand Tronc ne fasse apparaître d’une commutation réelle, 
déjà faite, il sera donc obligé d’opérer la commutation 
dans le cours de vingt années. ‘Tout immeuble tenu en 
main-morte, ou par une corporation, dans les parties des 
dites seigneuries qui se trouvent dans la cité et paroisse de 
Montréal, comme il est dit plus haut, et dont la tenure 
nest pas déjà commuée, sera, porte l’acte em question, 
commué dans le cours des vingt années qui suivront la 
passation du présent acte, etc.” 


‘ Main-morte ou corporation,” dit l'acte. Ces termes, 
séparés comme ils le sont par la disjonctive, porteraient à 
croire que la Législature a eu en vue de faire disparattre l’un 
des sujets de contestation qui a été, quoique sans aucune 
bonne raison, soulevé dans la présente instance. Elle 
semble dire à l’intimée : “ Vous prétendez que vous n’êtes 
pas main-morle, mais vous admettez du moins que vous 
êtes corporation, La distinction que vous faites ne vous 
sera d’aucun secours. ‘ Main-morte” ou “ corporation,” 
vous deviez des droits seigneuriaux, vous continuerez de 
Jes devoir ; car la loi vous atteignait et continuera de vous 
atteindre dans un cas comme dans l’autre.” : 


L'on objecte que la part, ou l’action de chaque membre 
de la compagnie, est déclarée être une part ou une action 
mobiliaire. (C’est bien, mais ce n’est qu’un privilége ou. 
une fiction créée dans l’intérêt de chaque individu, pour 
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lui faciliter la cession ou l’aliénation de ses actions, et 
tout privilége de la sorte est de droit étroit ; il ne peut pas 
recevoir d’extension d’un cas à un autre. Il n’a pas et ne 
peut pas avoir l'effet de changer la nature des biens que 
possède la compagnie, considérée comme étant par elle- 
même un être moral, distinct de chaque individu qui peut 
avoir des actions dans l’entreprise. Les biens que la com- 
pagnie possède, et qui sont, de leur nature, immeubles, 
conservent leur qualité immobilière. Je ne peux pas com- 
prendre que, dans notre système légal, l’on puisse dire 
qu’un fonds de terre n’est pas un immeuble. Une telle 
proposition esten pleine contradiction avec la clause de 
Pacte de la dernière session de la Législature, que j’ai ci- 
tée plus haut, car cette clause, en présence de la disposi- 
tion qui déclare mobilière l’action que peut avoir chaque 
individu dans la compagnie, n’en déclare pas moins que 
les biens-fonds possédés par la compagnie, dans les limites 
des Seigneuries, sont et ne seront pas autre chose que des 
propriétés immobilières, et, qui plus est, des propriétés 
Seigneuriales. 


Je crois que l’on a encore objecté que les autres compa- 
gnies contractantes, avaient conservé leur droit de propriété. 
Alors, c’est une propriété par indivis, car deux personnes, 
deux êtres ne peuvent être propriétaires du même bien-fonds 
qu'à ce titre. Je réponds, très bien encore ; et cela pour le 
moment. Mais alors, je remarque : ces autres compagnies 
peuvent donc vendre, peuvent donc hypothéquer leur part 
indivise dans le chemin de fer du Grand Tronc ? A cette 
question, on répond néanmoins dans la négative, et la ré- 
ponse, à mon sens, est tout-d-fait logique ; et, si elle est 
logique, c’est parce que ces autres compagnies, comme 
telles, n’ont plus aucun droit de propriété dans ce que pos- 
sède le Grand Tronc ; et si elles n’ont plus de droit de pro- 
priété, c’est parce qu’il y a eu aliénation de leur part ; puis- 
qu’il y a eu aliénation, il y a donc un nouveau proprié- 
taire ; et ce nouveau propriétaire est le seul propriétaire, 
c’est le Grand Tronc. 
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Mexxnprru, Justice, dissenting.—The first and most im- 
portant question in this case, as I regard it, is as to whether 
the defendants are gens de main-morte. Bosquet, in the 
Dictionnaire raisonné des Domaines,” vbo. Amortissement, 
sect. 2, describes gens de matn-morte thus : “ Les gens de 
‘ main-morte sont tous les corps et communautés tant ec- 
‘“ clésiastiques que laïque qui sont perpétuels et qui, par 
‘ane subrogation de personnes, étant censés toujours les 
“ mêmes, ne produisent aucune mutation par mort.” 


And in Guyot’s Répertoire, Vbo. Gens de main-morte. 
“ On appelle gens de main-morte les sociétés, monastères 
‘6 et communautés, qui ne meurent jamais, qui se renou- 
“ vellent toujours.” And Hervé in his valuable work 
written in the last days of the feudal tenure in France, vol. 
6, p. 616, says ‘“ Tout titre en un mot qui transfère 
‘ l'immeuble à un propriétaire qui ne peut point aliéner, 
cé ou quine meure point, donne ouverture au droit d’indem- 
cf nité.” 


The same doctrine is laid down in the English books. 
Blackstone says :—“ Alienation in mortmain, in mortyd 
“ manu, is alienation of lands and tenements to any cor- 
“ poration sole or aggregate, ecclesiastical or temporal.” 
And in Comyn’s Digest., vbo. Capacity, B. 2, it is said: 
“ And these Statutes (the Statutes of mortmain) extend to 
every corporation sole or aggregate, ecclesiastical or tem- 
‘ poral.” 


It is contended, however, that there are essential dif. 
ferences between a corporation such as the defendant in the 
present instance and the corporations which are generally 
spoken of by the french authors as gens de main-morte, and 
therefore that the rules of law which have been laid down 
with respect to the former ought not to be deemed appli- 
cable to the latter. It is certainly true that there are con- 
siderable differences between the incorporated joint stock 
companies of the present day, and the institutions generally 
known as corporations in former times ; but I donot think 
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that these differences have any important bearing upon the 
cause for which a Seignior is allowed to claim the droit 
d’indemnité. 


The Seignior of land held en censive was allowed an in- 
demnity from corporations acquiring land within his cen- 
sive, because the land so acquired was much less likely to 
be the means of producing for the future mutation fines and 
other Seigniorial dues in his favour, than if it had remained 
in the hands of a private individual,—and it appears to me 
that this reason applies with equal force to the case of an 
incorporated Railway Company acquiring land necessary 
for arailway. Corporations established for the promotion 
of religion, or learning, or for municipal purposes are, it is 
admitted, bound to pay the droit d’indemnité for land en 
fief or en censive acquired by them, and it appears to me 
that there is just as much probability of the alienation of 
the land which any of those corporations may acquire, aq 
there is of the alienation of land required by a Railway 
Company for the purpose of constructing a Railway. 


It is contended that corporations such as the defendant, 
established as they are for the promotion of private enter- 
prize, and for the encouragement of commerce, differ widely 
from the ecclesiastical or lay corporations of former times, 
but I do not see any reason for saying that a corporation 
established for the promotion of private enterprise ought to 
be placed in a more favourable footing than a corporation 
established mainly for the public good; or that a corpora- 
tion established for the purposes of trade ought to be more 
favourably regarded than a corporation established for the 
advancement of religion or learning. 


The clause in railway charters declaring that the shares 
of the company are to be deemed personal property has 
been referred to as showing that such corporations should 
not be considered liable to pay the droit d’indemnité ; but 
I do not think it has any such tendency ; and as connected 
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with this peint, I desire to advert to the pretension that a 
Charter creating a corporation out of an ordinary copartner- 
ship does not cause a Seignior any injury, and therefore 
should not be the means of entitling him to droit dindem- 
aité, which he could net otherwise claim. 


A little reflection however will suffice to show that the 
transfermation of an ordinary copartnership into a corpora- 
tion must, independently of the considerations to which i 
have already adverted, necessarily and materially prejudice 
the interests of a Seignior within whose censive such co- 
partnership held lands. If, for instance, the Grand Trunk: 
Railway Company instead of being a corporation were 
merely a copartnership, then according to the rules of the 
fendal law, Jods et ventes would be due upon every sale of 
shares in that company made to a stranger, I mean to a 
party not already a stockholder. But as the Grand Trunk 
Company is a corporation, and as the shares in that corpo. 
ration are declared to be personal property they can be 
sold without giving a seignior a right to claim lods et 
tenles. 


I, of course, have no means of knowing how many 
sales may have taken place of shares in the Grand Trunk 
Railway Company, but it is not improbable that many 
thousands of such sales have already taken place, and if 
the feudal system were still in force here, and if the Grand 
Trunk Company, instead of being a corporation were a 
mere copartnership, then each of those sales, made toa 
stranger, would have been subject to the payment of lods 
et ventes. 


It is therefore plainly erroneous to suppose that jt is im- 
material to a seignior whether land held under him, be 
possessed by a.corporation, or by an ordinary copartner- 
ship. 

The learned counsel for the Railway Company has pla- 
ced before us a long and valuable glist of authorities for the 
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purpose of establishing that the mortmain establishments 
of former times could not alienate their real estate, at least 
not without obtaining authority to do so ; and that they in 
reality were not owners of such real estate. But even ac- 
cording to these authorities it appears that many lay cor- 
porations, such as gutlds of merchants and traders, were 
deemed gens de matn-morle, and as such liable to pay the 
droit d’indemnité although they were really the proprietors 
of the lands which they held ; and it does not appear that 
these lay corporations were subject to very onerous forma- 
lities in the alienation of their lands. (1) 


Many of the municipal corporations of the present time 
have the power of alienating their real estate without the 
observance of any special formalities, and yet I am not 
aware that any doubt has ever been entertained as to these 
Corporations being gens de matn-morte. Upon the whole, 
I do not think that the differences which exist between the 
corporations of former times, and the corporation now be- 
fore the Court, are such as to prevent the latter from being 
subject to the payment of the droit d’indemnilé in the same 
way as the older corporations were subject to the payment 
of the same seigniorial right. 


The doubts which this question might otherwise have 
presented, have, I think, been removed by the numerous 
statutes of our Legislature, in which the liability of Rail- 
way companies to pay the droit d’indemnilé is expressly 
admitted. The first of these statutes is the 2, Wm. 4th. 
cap. 58, being the act incorporating the Champlain and St. 
Lawrence Railroad. The first section of that statute after 
declaring that the corporation thereby created should have 
perpetual succession, &c., with power and authority to 
purchase lands &c., for the use of the railroad without 
His Majesty’s letters d’amortissement, contains the follow- 
ing words : “ Saving nevertheless to the seignior or sei- 
‘ gniors within whose censive the lands, tenements and 


(1) Nouveau Denisart, vol. 1, p. 417, vbs. Aliénation, no. 3. 
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& hereditaments so taken may be situate, his and their se- 
“ veral and respective droit d’indemnité, and all other sei- 
 gniorial rights whatever.” A similar saving clause is to 
be found in nine other acts, cited in the factum of the ap- 
pellants, incorporating Railway Companies. These statutes 
do not purport to give seigniors a right to claim the drott 
d'indemnité, they reserve that right as one to which the seig- 
niors were entitled by common law ; and this reservation 
could not have been made had not the Legislature consi- 
dered the corporations created by those statutes as gens de 
de main-morte. 


It is true that the charter of the Grand Trunk Railway 
Company does not contain any such provision ; but that is 
unimportant ; for if, as the Legislature has so often ad- 
mitted, Railway Companies are gens de tmain-morte, then 
the Grand Trank Railway Company, as one of those com- 
panies, must purchase lands subject to the common law 
rights of the seigniors within whose censtve such lands are 
situated ; one of those rights being that to claim the droit 
d’indemnilé. 


The next question to be considered in this case is as to 
whether the amalgamation agreement of the 12th. of April, 
1853, caused an alienation or change inthe ownership of 
the real estate which, before that agreement, belonged to the 
Saint Lawrence and Atlantic Railway Company ; and if. 
so, whether the alienation which so took place ought to be 
deemed, in whole or in part, equivalent to a contract of sale- 
so as to be productive of lods et ventes. In order to decide: 
these points we must consider the provisions of the statute 
under which the amalgamation agreement was entered. 
into, and also the conditions upon which it was made. 


By the 2d section of the 16th. Vict. cap. 39, autho- 
rising the union of companies on the Grand Trunk Line, it 
was in effect provided that it should be lawful for the di- 
rectors of any one of the companies mentioned in that act, 
to agree with the directors of any other of the said com-- 
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panies, that the companies respectively represented by them 
should be united as one company, and, by such agreement, 
to fix the terms upon which such union should take place, 
and the rights which the shareholders of each Company 
should possess after such union or purchase 

The third section provided for the ratification of any such 
agreement, by the shareholders ; and the fourth section 
declares “ that from and after the time when any such 
“ratified agreement for the union of two or more com- 
‘panies shall take effect, the companies intended to be 
“ united shall become one company and one corporation by 
“the corporate name assigned to it in such agreement, and 
‘ shall be invested with and have all the rights and pro- 
‘¢ perty and be responsible for all the liabilities of the res- 
‘¢ nective companies, parties to such agreement.” 

And the 8th. section enacts “that in the case of any 
*“ such union as aforesaid, the capital of the Company 
“€ formed thereby, shall be equal to the combined capitals 
4‘ of the companies united, &c. 

Under the authority given by the above statute it was co- 
venanted by the amalgamation agreement before us, that 
the St. Lawrence and Atlantic Railway Company, and four 
other Railway Companies, should “ be united with and in. 
“ corporated into the Grand Trunk Railway, and should to- 
“‘ gether form one Company to be called The Grand Trunk 
“ Railway Company of Canada”; and the third clause of 
the amalgamation agreement provides that : ‘ The capital 
‘6 of the united company shall consist of the aggregate 
amount of the respective capitals which the several com- 
“ panies forming such union may have raised, or have been 
‘¢ entitled to raise, under the authority of the several acts 
‘ of Parliament relating to such companies respectively, 
“ together with such increase of such aggregate capital as 
‘ may from time to time be made under the provisions of 
the Railway clauses consolidation act.” 

The amalgamation agreement then appropriates certain 
shares of the united company to the ‘shareholders of each 
of the corporations, parties to that agreement, and, in addi- 
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tion to this, by the 5th. section, provides that the united 
company should take upon itself, as part of the liabilities 
of the united company, the payment of the sum of £75,000, 
being the estimated amount due to the shareholders of the 
St. Lawrence and Atlantic Company, and with which 
sum the said arrears should be fully discharged. 


This brief reference to the more important clauses of the 
statute authorizing the union of companies on the Grand 
Trunk line, and the amalgamation agreement suffices to 
show the nature of that agreement ; and also to establish 
that that agreement caused a change in the ownership of 
the property of the St. Lawrence and Atlantic Railway 
Company. : 


Before the passing of the amalgamation agreement the 
real property described in the plaintiffs declaration be- 
longed to the corporation called the St. Lawrence and At- 
lantic Railway Company, as the owners of it ; after the ratifi- 
cation of that agreement, and under and by virtue of it, the 
same property belonged to another and different corporation, 
namely, The Grand Trunk Railway Company of Canada : 
and under these circumstances it appears to me sufficiently 
plain that an alienation, or change of ownership in rela- 
tion to the property in question, was caused by the amal- 
gamation agreement. 


For these reasons I am of opinion that the carrying out 
of the said amalgamation agreement caused a droit din- 
demnité to accrue in favor of the plaintiff. 


As to the question of lods et ventes, I think that the amal- 
gamation agreement, according to the principles of our law, 
must be deemed a copartnership, to the extent that the se- 
veral corporations, parties to it, for their common benefit, 
united their respective capitals, in consideration of an ap- 
propriation to the shareholders of each corporation of a 
proportionate number of the shares of the aggregate ca- 
pital of the united company, but as regards the £75,000 to 
be paid to the shareholders of the St. Lawrence and At- 
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lantic Company, I do not think that the amalgamation 
agreement can be regarded as a contract of copartnership. 
It appears that for a part of the property transferred by the 
St. Lawrence and Atlantic Company, the shareholders in 
that company received, as already mentioned, shares in the 
united company, but for a further part of the property trans- 
ferred by the St. Lawrence and Atlantic Company, the 
united company agreed to pay £75,000 ; and to the extent 
of this sum, I think the amalgamation agreement is equi- 
valent to a deed of sale. 


As to the principles however according to which lods et 
ventes, if due, are to be calculated, I do not now express 
any opinion, as it was understood that there would be a 
further argument as to that part of the case ; and for the 
same reason I do not now express any opinion as to whe- 
ther the defendants are entitled to an exemption from the 
payment of lods et ventes, on the ground of the work in 
which they are engaged being a work of public utility. 


In fine IT would observe that the question raised in this 
cause as to the interpretation to be put upon the 34th. sec- 
tion of: the seigniorial act of 1854, has been so fully dis- 
cussed, and the subject so completely exhausted by the 
learned Chief-Justice of this Court, that, concurring as I 
do in his views, I shall not attempt to add any thing to his 
observations. 

I have already explained my views respecting the statute 
permitting the union of Railway Companies on the line of 
the Grand Trunk, and respecting the amalgamation agree- 
ment entered into in pursuance of that statute. 


I shall therefore, upon the present occasion, confine 
myself to a very few observations upon the pretension of 
the respondents that they ought to be exempted from the 
payment of Jods et ventes in consequence of the public uti- 
lity of the works in question. I have looked into all the 
authorities bearing on this point, and have given to the 
case my best consideration, without however being able to 
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satisfy myself that the respondents are intitled to the privi- 
lege for which they contend ; on the contrary, there are, it 
appears to me, two grounds, either of which would suf- 
fice to cause the rejection of the respondents’ pretension. 
In the first place the amalgamation agreement was a purely 
voluntary contract. 


The right of expropriation was, it is true, given to the 
St. Lawrence and Atlantic Railway Company, when that 
company was originally empowered to make the railway, 
but none of the companies to the amalgamation agreement 
had the power to compel any other of those companies to 
become a party to that agreement, and therefore that agree- 
ment was, as already observed, the voluntary act of the 
parties concerned. 


Hervé explains very clearly the ground upon which no 
lods et ventes are given upon a deed by which land is ac- 
quired for purposes of public utility. That author at vol. 
3, p. 18, says: “ Il y a nombre de mutations et d’autres 
“ actes, qu’il faut bien se donner garde de prendre pour 
‘ de véritables ventes ; ils en ont tout au plus l’apparence, 
‘ sans en avoir la réalité.” And at p. 23, speaking of a 
sale for purposes of public utility, as one of those acts, the 
author says : “ Il n’y apas la de véritable vente. Une 
‘6 vente suppose un consentement de la part du vendeur ; 
“et dans le cas d’utilité publique, le consentement da 
“© propriétaire est fort indifférent ; presque toujours, c’est 
“ malgré lui qu’il abandonne sa chose.” And at p. 24 of 
the same volume, the author says: “ Puisque dans le cas 
‘ d’un pareil abandon, il n’y a rien du fait du propriétaire, 
‘6 et qu’il n’y a point de vente véritable, le consentement 
‘ du seigneur est inutile ; la chose, fut-elle entre ses mains, 
‘ on en disposerait également, même contre son gré. On 
‘6 ne lui doit conséquemment pas le profit du quint qui n'est 
‘ autre chose que le prix de son approbation. On lui doit 
‘6 il est vrai, une indemnité, non parce qu’il y a une vente 
‘€ ou translation de propriété consentie par lui, mais parce 
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“ que, dans le fait, il perd sa mouvance, quoiqu’involon- 
“ tairement, et que la réparation de cette perte peut se con- 
*¢ cilier avec l'utilité publique.” 


The same doctrine will be found to run through almost 
all the authorities on this subject. 


The other ground upon which I think the respondents not 
entitled to the exemption from lods et ventes which they 
elaim, is that they are a private corporation, and therefore 
not entitled to the privilege in question, which is confined 
to cases of purchases made by, or for the state, or by or 
for some public body representing a part of the state. 


I have not been able to find a single ease in the books in 
which a private corporation, or private individuals, carrying 
on a work of public utility, have been relieved from the 
payment of lods et ventes. 


The authorities cited by the learned counsel for the ap- 
pellant also establish that although a work may be one of 
public utility, yet, if it be carried on as a private enter- 
prize, and for the pecuniary profit of those concerned, the 
purchases of real estate for such a work are not exempted 
from the payment of Jods et ventes. 


In all these respects the present case differs from the case 
of Grant vs. The Principal Officers of the Ordinance. (1) 


In that case the principal officers were a public body 
acting for the state ; they possessed the power of ezpro- 
priation forcée with respect to the land taken ; and the pur- 
chasers had not, as private individuals, any interest in the 
transaction. Whereas in the present case the contract 
which we view as being in part a sale, was made bya 
private corporation, not vested with the power of expro- 
priation forcée ; and who are carrying on the undertaking 
with a view to their own private profit. 


Judgment: The Court.... Considering that in that part of 
the judgment of the Court below which rejects the claim 





(1) 1L.0. Rep, p. 91. 
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of the appellant for the sum of £1307 5 94 as the right of in- 
demnity (droit dindemntté) due to the appellant, as alleged, 
by the respondent on their acquisition of that portion of the 
St. Lawrence and Atlantic Railroad lying within the seig- 
niory of St. François le Neuf, there is no error, doth, in 
so far as regards the said part of the said judgment, re- 
jecting the said claim for £1307 5 94, confirm the said 
judgment, to wit, the judgment of the Superior Court ren- 
dered at Montreal, in this cause, on the 28d. day of No- 
vember, 1857. (The Chief Justice and Mr. Justice Mere- 
dith dissenting from the @regoing part of the present judg- 
ment.) 


And considering that the deed of agreement bearing date 
the 12th. day of April, 1858, in the plaintiff’s declaration 
mentioned, is, in effect, a conveyance, acte translatif de 
propriété, and did cause an alienation or change in the 
ownership of the said real estate, situated in the seigniory 
of St. Frangois le Neuf, belonging to the appellant, and 
mentioned in the declaration of the appellant in this cause 
filed ; inasmuch as before and at the time of the making 
of the said agreement, the said real estate belonged ex- 
clusively tothe St. Lawrence and Atlantic Railroad Com- 
pany, mentioned in the plaintiff’s declaration; whereas, 
after the making and carrying intoeffect of the said agree- 
ment, and under and by virtue thereof, the said real estate 
became the property of another and different corporation, 
namely : The Grand Trunk Railway Company of Canada, 
the respondent in this cause : 


Considering also that the said agreement cannot be deem- 
ed equivalent to a sale, éguipollené à vente, in so far as 
regards the shares in the said Grand Trunk Railway Com- 
pany of Canada, to which the shareholders in the St. Law- : 
rence and Atlantic Railway Company became entitled un- 
der and by virtue of the said agreement, inasmuch as the 
said shares were received by the said shareholders in ex- 
change for their shares in the said St. Lawrence and At- 
lantic Railway Company : 


i 
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Considering also, that the said agreement cannot be deem- 
ed a contract equivalent to a sale, in so far as regards 
the liabilities of the said St. Lawrence and Atlantic Rail- 
way Company assumed by the Grand Trunk Railway Com- 
pany of Canada, as mentioned in the said agreement, in- 
asmuch asthe said liabilities are to be considered as so 
much that had to be deducted from the value of the assets 
transferred as capital by the said St. Lawrence and Atlan- 
tic Railway Company to the said Grand Trunk Railway 
Company of Canada; and inasmuch as the assuming of 
the said liabilities by the said GMnd Trunk Railway Com- 
pany of Canada was, under the fourth section of the statute, 
sixteenth Victoria, cap. the thirty-ninth, a necessary ‘con- 
sequence of the union of the said two companies, parties 
to the said agreement; and which said union of the said 
companies is not considered as a sale in the said statute: 


Considering, however, that in so far as regards the sum 
of £75,000, sterling, mentioned in the said agreement and 
in the plaintiff ’s declaration, the said agreement is a con- 
tract equivalent to a sale, acte équipollent à vente, inasmuch 
as the parties to the said agreement by agreeing that the 
said sum of 75,000, sterling, should be paid for the exclu- 
sive benefit of the St. Lawrence and Atlantic Railway 
Company, in effect admitted that the property transferred 
by the said St. Lawrence and Atlantic Railway Company 
exceeded in value, to that extent, the shares in the 
said Grand Trunk Railway Company of Canada, to 
which the shareholders in the said St. Lawrence and At- 
lantic Railway Company became entitled by virtue of the 
said agreement : 


Considering also that the said defendante are not ex- 
empted from the obligation to pay lods et ventes in relation 
to the said contract, inasmuch as the said Grand Trunk 
Railway Company of Canada is merely a private corpora- 
tion, and is not a public body acting for the state ; and 
therefore not entitled to the privileges incident to contracts 
entered into by the state for purposes of public utility : 
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Considering, therefore, that there is error in the judgment 
of the Court below, in so far as it wholly rejects the claim 
of the said appellant for Zods et ventes ; doth reverse the 
said judgment of the Court below, in so far as it rejects 
the claim of the appellant for lods et ventes, and proceeding 
to render such judgment as the Court below ought to have 
rendered in the premises, doth order that two eaperts be 
named in the Court below in this cause by the parties, in 
due course of law, and according to the course and practice 
of the Court, and in default of such nomination by the 
parties, that the said experts be named by the Court, or by 
a judge thereof in vacation, and that a third expert be 
named by the'said Court, or by a judge thereof in vacation, 
and that the said experts do, in due course of law, as- 
certain and report to the said Superior Court, at Mon- 
treal, firstly: What was, at the date of the said agree- 
ment, namely, the 12th. April 1853, the value of the 
whole of the property, moveable and immoveable, which 
under and by virtue of the said agreement, was transferred 
by the St. Lawrence and Atlantic Railway Company to the 
said Grand Trunk Railway Company of Canada; se- 
condly : What was, at the same date, the value of the 
moveable property transferred under and by virtue of the 
said agreement ; thirdly : What was at the same date, the 
value of the immoveable property transferred under and by 
virtue of the said agreement. And the said experts are he- 
reby directed to include in their estimate of the said immo- 
veable property, the buildings, fences, rails and other im- 
provements made thereon, or permanently attached thereto, 
at the date of the said agreement. And in case the said 
experts entertain any doubt as to whether any thing ought to 
be moveable or immoveable, the said experts will make a 
special report to the Court, setting forth the value of the things 
in relation to which such doubts may be entertained by 
them ; fourthly : What part of the sum of money reported 
as the value of the whole of the property moveable 
and immoveable transferred by the said St. Lawrence 
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and Atlantic Railway Company to the Grand Trunk Rail- 
way Company of Canada, ought to be considered as the 
value of the said real estate situate inthe said seigniory of 
St. François le Neuf, mentioned in the declaration of the 
appellant in this cause filed, in which estimate of the said 
last mentioned real estate, the said experts are hereby di- 
rected to include the value of the buildings, fences, rails 
and other improvements made thereon, or permanently atta- 
ched thereto : with power to the said experts, in addition to 
the evidence already adduced in this cause, to receive such 
further evidence as the parties may legally place before 
them. The said experts and any witnesses examined be- 
fore themto be previously sworn in due course of law. 
The said experts to be also subjectto any further orders or 
directions that may be given them by the Court below for 
the purpose of carrying into effect the present judgment ; in 
relation to which last mentioned orders and directions it 
shall be the duty of the said ezperts to make a special 
report, (Hon. judges Aylwin and A. Lafontaine dissenting 
from the opinion of the majority as far as regards the award- 
ing of lods el ventes.) 

Cuerrier, Dorion et Dorian, pour l’appelant. 

Bannarp, conseil. 

Cartier et BERTHELOT, pour les intimés. 

LoRAnGER, T. J. J., conseil. 

Autorités citées par l'appelant, sur les mainmortes : 

Lefebvre de la Planche, Traité du Domaine, vol. 1, p. 336:—Guyot, Répertoire, 
vbo. Gens de mainmorte:—Angell and Âmes on rations, p. 1, § 1 :—Grant on 
Corporations pp. 4 et 5 :~Hervé, vol 6, p. 429 :—Henrion de Pansey, Dissertations 
féodales, vo. Indemnité, §50:—8 Vict .o. 26, sec. 1 :—Jacobs vs. Chemin de Fer du St. 
Laurent et de I’ Atlantique, 16 Déc. 1860, Montréal :- Guyot Des Fiofs, vol .2, p. 146: 
— Henrion de Pansey, vo. Indemnité, § 24 :—Bacquet, vo. Droit d’amortissement, 
c. 46, no. 24 :—Hervé, Matières Féodales, vol. 6, pp. 638, 458, 429 :— Prudhomme, 
Des biens en rotare, p. 213 :—Championniére et Rigault, Enregistrement, &o., vol. 3, 
BP. 741-2 :—Dict. des Droits d’Enregistrement, vo. Société, no. 68 : —Hericourt, ob. 

:— Bosquet, Diet. des Domaines, p. 147. 

Autorités citées par les intimés, sur la question de mainmorte : 

Dumoulin, Traité des Fiefs, art. 61, lose 2, p- 589, 2e. col : -LaRocheflavin. 
Arréts du Pari. de Toulouse, tit. X, liv. 1, pp. 23, 24:—LeMaître, Des À mortisse- 
ments, chap. | :—Baoquet, Des France Fiefs, t. 2, LP: 266-8 :—Baoquet, Des Nou- 
veaux Acquets, 3e. partie, p. 367, 4. lère. col :—Ihid. pp. 372, 376, 383, 397, 399, 
442 :— Domat, Lois Civiles, des personnes, tit. 2, seo. 2, note a, sec. 15 :—Bosquet, 
Dict. des domaines, vo. Amortissement, p. 147 :—Gu Traité des Fiefs, t. 2, p. 
146 :— Hervé, Matières Féodales, t, 6, pp. 429, 480 :—Grant on Corporations, p. 
98 :—Renauldon, Traité des Droits seignouriaux, p. 127:—Merlin, vo. Gens de 


mainmorte, p. 625 :—Grant on Corporations :—Angell and Ames, on Corporations, 
pp: 4. 6, 87, 88, 89 :—Nouv. Denisart, t. IX, Gens de mainmorte, pp. 266, 273 :— 
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CIRCUIT COURT.—QUEBEC. 
Before :—Sruarr, Asst.-Judge. 


LABBÉ,...000 6600008000 0 80000 Plaintiff. 
No. 858. vs. 
McKENZIE, oo. © 0000.00. Defendant. 


Held :—That a party bringing suit for; Jugé :—Qu’un demandeur portant une 
the recovery of the amount of an account | action pour le recouvrement du montant 
stated and settled, will, notwithstanding | d'un compte reconnn et admis, sera tenu, 
his declaration that he relies altogether | nonobstant sa déclaration qu'il procède 
upon the acknowledgment, be obliged to | entièrement sur la reconnaissance, de 
farnish farther particüulars. produire un compte de particularités. 


Judgment rendered the 23rd. February, 1860. 


This was an action brought to recover £20 10 0, and the 
particulars of the demand were as follows :— 


1859, Décembre, pour balance de compte reconnu 
et admis, £20 10 0 


Vannovous, for defendant, applied for further particulars. 
He argued that with the particulars furnished it was im- 
possible to know whether the debt was of a nature to be 
recovered. It might be a gaming debt, or some other, 
which it was not the policy of the law to recognize asa 
recoverable debt. In an action brought on an account 





Déc. da Bas-Canada, t. 3, p. 76, Séminaire de Québec, vs. Bourse de Québec. 
Acte d’amalgame ne donne liea à indemnité, voir le statut, 16 Vio. o. 39: 
Gayot, Repert. vol, 9, p. 152:—Hervé, Matières Féodales, t. 6, pp. 429, 641, 617: 

~ uet, Dict. des Domaines, vo. Union :- Maynard, liv. 4, ch 43, 50:—La- 

Rocheflavin, Droits seigneuriaux, ch. 36, art. 1, p. 724, Edit de 1682: -- Bouchel, 

Biblioth. du Droit français, vo. Lods et Ventes, t. 2, p. 530 :—Hervin, Arrêts, 

arrêt 68, p. 254 et suiv. :—D'Olive, Questions notables, liv. 2, o. 16, pp. 332, 338: 

—Despeisses, Droits Seign., tit. 4, art. 3, seo. 5, Tit. 7. no. 3, p. 79, du 3e. tome : — 

LaPeyrere, vo. Vente, no. 55, p. 886, Edit. de 4808: P uet, liv. 3, ch. 6, seo. 

7, p 240:—Brillon, Dict. des Arrêts, vo. ILods, no. 76, p. 145 du tome 4 :—La- 

Planche, Traité du Domaine, liv. 4, o. 4, in fine, t. 1, p. 249 :—Lacombe, Recueil 

de Jurisp. vo. Lods et Ventes, p. 440 :—Sudre, Additions à Boutaric, ch. 3, no. 6, 

. 100 :—Freminville, Pratique Universelle, t. 5, p. 604. Edit. de 1776 eke he 
té des Fiefs, ch. 13, p. 511, vol.3; vol. 4, ch. 3, no. 16, p. 24 :—Guyot, Îns- 
titutes Féodales, vol. 6, p. 752, ch. 6, no. 19 :—Raviot, Notes sur Perrier, Qu. 

124, no. 24, vol. 1, p. 37:—Pothier, Cout. d'Orléans, Fiefs, no. 164 :—Pothier, 

Traité des Fiefs, liv. 1. c. & :—Bourjon, liv. 2, tit. 4, ch. 4, sec. 2, no. 8, p. 272, 

du 1 vol :—Ane. vo. Lods, pp. 183-4, vol. 3 :—Renauldon, Dict. des 

Fiefs. vo. Lods, p. 66, vol. 2 ; vo. Oens, P 139. vol. 1':—Prudhomme, liv. 3, ch. 51, 

pb. 297-8 :—Fonmaur, no. 235, pp. 214r6 :—Hervé, vol. 3, pp. 3, 4, 23, 24 
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stated and settled, the whole account must be produced, and . 
evidence of a stating would not suffice to support it. If these 
particulars were admitted, the statute of limitations could 
be readily eluded and a debt prescribed and requiring 
a promise in writing for its revival, might be re- 
covered upon evidence of a verbal admission. A defen- 
dant would be placed in a most embarrassing position, as 
his means of defence in most cases would be limited to 
a denial of the admission without knowing the cause of 
debt, and the Court would be at a loss to settle whether the 
French or English rule of evidence should apply. The 
defendant could not readily plead a res judicata. 


Gueason, for plaintiff, relied upon the practice which had 
permitted actions to be brought in this way, and said that 
the plaintiff proceeded exclusively upon the aknowledg- 
ment. 


The Court ordered further particulars. 
Fournier and Guxason, for plaintiff. 


Vawnnovovs, for defendant. 
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SUPERIOR COURT.—MONTREAL. 
Before :—Surrx, Justice. 


BONACINA, so ccccs coccceses secs Plaintiff. 


VS. 


No. 2468. BonNACINA,....0e 0800 060000.00 Defendant. 


and 


MCINTOSH,. 200 soso soooss.eovess. Opposant. 





A testator bequeathes to his son Wil- 
liam, and his heirs male, for ever, so far 
as the laws of the province would per- 
mit, one half of a specified farm, des- 
cribed, and the other half to Duncan, 
another son, and his lawful male heirs, 
for ever, naming the two bis universal le- 
gatees, giving the share of one dying 
without lawful issue to the survivor ; and 
after enumerating the monies belonging 
to him, bequeathes ‘to Jane McIntosh, 
** Church street, Inverness, the sum of fifty 
‘t pounds, sterling, out of the above monies, 
4 annually, during her natural life, which 
‘6 my executors will regularly transmit 
‘ to her.” 


Tbe will was not registered. 

William dies without issue, before 

Duncan, and the real estate of Duncan, 
also deceased, being brought to sale, 
Jane McIntosh files an opposition afin de 
conserver, claiming the proceeds as ha- 
ving a mortgage under the will for pay- 
ment of arrears of the £50 bequeathed 
to her. 
On a contestation by the defendant, 
widow of Duncan, and tutrix toa minor 
child issue of hor marriage with the said 
Duncan, and by two chirographary cre- 
ditors also opposants :—. 

Held :—1. That the contestants having 
alleged the death of Jane McIntosh pre- 
vious to the death of the, testator, and 
that the legacy thereby lapsed, were 
bound to prove this allegation. 

2. That the bequest to Jane was a ge- 
neral legacy, chargeable upon the estate 
generally, and not a particular legacy. 

3. That no interest could accrue on this 
legacy before a demande judiciaire was 


4. That no mo existed, in favor 
of the opposant, on the real estate sold. 


Un testateur lègus à son fils William, 
et à ses héritiers mâles, pour toujours, 
en autant que les lois du pays le permet- 
tent, la muitié d’une certaine ferme, dé- 
signée, et l’autre moitié à Duncan, un 
de ses file, et ses héritiers mâles, pour 
toujours, constituant les deux ses léga- 
taires universels, donnant la part de l’un, 
qui pourrait mourir sans hoirs, au survi- 
vant ; et après avoir fait l'énumération 
des argents qui lui appartenaient, il legue 
‘à Jane McIntoch, rue Church, Inver- 
‘ ness, la somme de cinquante louis, ster- 
‘‘ ling, à prendre sur les dits argents, an- 
‘“ nuellement, sa vie durante, que mes 
“ executeurs lui transmettront regulière- 
‘ ment.’ 

" Le testament ne fut pas enregistré. 

William meurt sans enfants, avant 
Duncan, et la succession immobilière de 
Duncan, aussi décédé, etaut vendue, Jane 
McIntosh produit une opposition afin de 
conserver, réclamant les argents comme 
ayant une hypothèque en vertu du testa- 
ment pour le paiement des arrérages des 
£50 à elle légués. 

Sur contestation par la defenderesse, 
veuve de Duncan, et tutrice d’un enfant 
mineur, issue de son mariage avec le dit 
Duncan, et par deux créanciers chirogra- 
phaires aussi opposants :— 

Jugé :—1. Que les parties contestant 
ayant allégué le décès de Jane McIntosh 
antérieurement au décès du testatour, et 
que par la le legs était devenu caduc, ils 
étaient tenus de prouver cet allégué. 

2. Que le legs fait à Jane devait être 
pris sur la succession généralement, et 
n’était pas un legs particulier. 

3. Que ce legs ne pouvait produire au- 
can intérêt avant qu'une demande judi- 
ciaire n’en eut été faite. 

4. Qu'il n'existait aucune hypothèque, 
en faveur de l’opposante, sur les immeu- 
bles vendus. 





Judgment rendered 31st. December 1859. 


The opposant in the cause, Jane McIntosh, was collocated 
for the sum of £1388 2 3“ on account and in deduction 
“ of £2000 claimed by her under the last will and testa- 
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“ ment of the late William McIntosh, her father, dated 6th. 
“ September, 1841, proved the 22nd. February 1842, by 
“ which will the testator bequeathed to Duncan McIntosh 
‘‘ the immoveable sold, charged with a life rent in her favor 
“ of £50 per annum.” 


This collocation and the opposition were contested by the 
defendant, the widow of Duncan McIntosh, as well in her 
own name as in her quality of tutrix to Matilda Bonacina, 
minor child issue of her marriage with her late husband, 
and also by two chirographary creditors, opposants in the 
cause. The opposition set up the will and alleged its re- 
gistration, and that the real estate thereby bequeathed 10 
Duncan McIntosh, and sold in the cause, was hypothecated 
for the payment of seventeen years arrears of the life rent 
or annuity, with interest thereon ; that, under the will, the 
testator left his sons, William McIntosh and Duncan Mcln- 
tosh his residuary legatees ; that William died under the age 
of twenty one ; that Duacan Mcintosh took possession of 
the estate of the testator as heir at law and residuary 
legatee and thereby became liable for the payment of the 
rent; and that on his death the defendant, Agnes Bona- 
cina, as tutrix to her minor child, issue of her marriage 
with her late husband, Duncan McIntosh, also became 
liable to pay the opposant the said legacy. 


By the will the testator bequeathed to William McIntosh, 
“ and unto his lawful male heirs, after him, for ever, so far as 
“ the law of the province permits, one half of the said pro- 
“ perty [at Lachine 240 acres in all] containing 3 arpents 
‘‘ in breadth, by about 40 arpents in depth, bounded &c, 
‘© &c, to my second son Duncan McIntosh, end unto his 
4 lawful male heirs, for ever, the other half &c.” 


The rest and remainder of the testator’s estate wherever 
situated was bequeathed to William and Duncan, “ and in 
‘ case either of them shall flie without lawful heir or issue, 
6 then I give the share of him so dying to the survivor, and 
‘if both happen to die without lawful issue, I then give 


#? 
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“the whole of the Lachine property, rest and remainder 
“ of my estate, unto Sophia McIntosh &c.” 


The bequest to the opposantis placed after an enumera- 
tion of the monies forming part of his estate in these words. 
“ I give and bequeath unto Miss Jane McIntosh, Church 
“ street, Inverness, the sum of fifty pounds sterling, out of 
“ the above monies, annually, during her natural life, which 
“ my executors will regularly transmit to her.” 


The moyens of contestation will sufficiently appear from 
the remarks made in rendering the jugdment : 


Monk, Justice.—The first point alleged inthe contesta- 
tion is that Jane McIntosh, the legatee, died before the tes- 
tator, and that the legacy became caduc. The opposant 
is described as of Inverness, in Scotland, and the question 
is, on whom falls the onus of proof? I think it falls on the 
contestant who alleges it. The will refers to the opposant as 
if then living. Mr. Dease, one of the executors, states he 
has had letters from her, and has never heard of her death, but 
the general principle et incumbet probatio qui dicit, is ap- 
plicable here ; the contestant has failed to establish this 
moyen of contestation. 


The second point raised, is that the legacy was to be paid 
out of the monies indicated. [am against the contesting 
party on this point. This is a general legacy of a certain 
sum payable annually ; itis not a legacy of a particular 
thing, and is therefore chargeable upon the estate generally. 


The third point raised, that of payment, is wholly unsup- 
ported by proof. 

The next point to be considered is that of interest, and 
3 hold that no interest can accrue before a demande juds- 
claire was made. This moyen therefore must be sus- 
tained. 

As to the remaining meyen of contestation, which is, 
that no mortgage existed in favor of the opposant on the 
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land sold, it is to be noticed that the will was never re- 
gistered ; but as the contesting party is only a chirogra- 
phary creditor, the want of registration will not affect the 
case as presented now. If the will created a mortgage on 
the property sold, Jane McIntosh would be paid in preference 
to chirographary creditors, though the will has not been 
registered ; and if it creates no mortgage, then she will rank 
au marc la livre, and this is the pretension of the contesting 
creditor, whose claim is a general one against the tutrix in 
that capacity. At the outset of this investigation, it is ne- 
cessary to bear in mind a principle of law which will scarce- 
ly be disputed, that one special legacy is not chargeable 
hypothecarily, or otherwise, for the payment of another 
special legacy. The immoveable property sold by the she- 
riff in this cause, was bequeathed as a special determinate 
legacy to Duncan.and William McIntosh, the sons of the 
testator, with substitution. and survivorship specifically in 
favor of their male posterity, for ever,.as stated in the will. 
Both dying without male children, the surviving female 
child of Duncan McIntosh inherited this particular legacy 
as her father’s heir, in default of male children, who alone 
could have taken under the substitution. Thus, Duncan 
inherited his brothers share in default of appelés to his 
share, and by survivorship under the will; and Duncan’s 
female offspring takes by inheritance in default of appelés 
to her father’s share. It is plain therefore that this real 
estate was bequeathed by speciakand determinate legacies, 
and thereby, and by the substitution of it with survivorship, 
was taken vut of the mass of the testator’s succession, and 
could not originally be chargeable with Jane MclIntosh’s 
legacy, either hypothecarily or otherwise. Now, if there 
was a mortgage as contended by Jane McIntosh, what is 
the date of it? It could not attach at the testator’s death for 
the reason aboveassigned. [t could not at William McIntosh’s 
decease, because the descent of this legacy of real estate was 
still controlled by the will. But let us assume for the sake 
of argument that if there be a mortgage, it dates from the 
death of Duncan McIntosh only, what then ? Why simply 
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this, that the mortgage was not created by the failure of the 
substitution and by the property getting into the regular 
descending line of inheritance from the testator. In other 
words, real estate which by law under the provisions of 
the will was expressly exempt from hypothecary or other 
liability for the payment of a special legacy, when pos- 
sessed by the heirs at law, and children: of: the testator, 
becomes charged, and liable hypothecarily, for the same le- 
gacy when possessed by his remote descendants. 


I confess I do not see how the law oan operate to bring 
about such contradictory positions. But carrying out the 
analysis to its final and natural limits, let us assume that 
thischild, the heir of Duncan McIntosh, is liable for the 
legacy, and that she holds this real estate by a title dif- 
ferent from what was created by the will. In the first in- 
stance that it was held à litre singulier but now à titre uni- 
versel, and that under these circumstances a mortgage now 
attaches tothis property, and has attached to.it since it became 
a part of the inheritance of the child of Duncan McIntosh; 
would this Aypothéqgue be a conventional hypothéque ? 
Assuredly not; would it be judicial? Equally impossible. : 
Beyond controversy, as it was not created by the will, it 
must result from operation of law. Such a hypothéque 
would be therefore legal or tavit, even if it retroacted back 
to the date of the testator’s death; which I contend it did not. 
(1) lam of opinion that the pretension that this claim is 
an hypothecary claim upon the property, the proceeds of 
which are before the Court, is without foundation, and that 
in this respect the contestations must be maintained. 


The judgment of distribution will therefore collocate 





(1) Vide 4th. Vie. cap. 30, vec. 29. 
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Jane McIntosh for the capital of her arrears of annuity, 
au marc la livre, with those who have contested her claim. 


Judgment accordingly. 
Huei TayLor, for McIntosh 


Dorion, Dorron and S£nécar, for contestants. 





BEFORE THE LORDS OF THE JUDICIAL COM- 
MITTEE OF THE PRIVY COUNCIL. 


Present :—Lorp Justice Knieur Bruce, Sir Epwarp 
Ryan, Lorp Justice Turner, Sir Jonn TayLor Cour- 
RIDGE. 


Mor, ..ceee 00000 000000 600008 510008000004 & Appelant, 
“and 
MOREAU, core cecccecces 000500 005000 0000 Respondent. 





Held :—That a transaction, between' Jugé :—Qu’une transaction, intervenue 
a tutor and his wards based upon anincor- entre un tuteur et ses pupilles, fondée sur 
pot inventory, whilst the age of the un inventaire incorrect, lors que la ma- 
dren is still unocertain, will not be set jorité des enfants était encore incertaine, 
aside, if the transaction has been oon- ne peut être annulée, si elle a été con- 
firmed by subsequent transactions be- firmée par une transaction anbséquente, 
tween the at a period when the alors que les mineurs étaient devenus 
minors were of full age, ceased to be majeurs, n'étaient plus sous le controle 
under the control oftheir tutor, and had a de leur tuteur, et connaissaient .que l’in- 
ret fh os the inventory was in- ventaire était incorrect. 





Judgment delivered the 8th day of February, 1860. 





This is an appeal from a judgment of the Court of 
Queen’s Bench of Lower Canada, sitting in appeal, by 
which that Court reversed a judgment of the Superior Court 
of Lower Canada for the district of Quebec. The appel- 
lant, James Motz, the plaintiff in the suit in the Superior 
Court, is the eldest son of the marriage of John Motz and 
Christiana McPhee. There were two other children of 
that marriage, William Andrew Motz and Catherine Motz. 


John Motz, the father, died on the Ist. October, 1819, 
having, by his will, given all his property, real and per- 


(1) Vide7 L. O..Rep. p. 147. 
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sonal, moveable and immoveable, to his wife, Christiana 
McPhee. In the month of December, 1819, Christiana 
McPhee, his widow, intermarried with Joseph Carrier. 
Upon this marriage a community of the moveable, but not 
of the immoveable, property of the husband and wife took 
effect, according to the law of Canada. There was issue 
of this marriage, one child only, Joseph Carrier the 


younger. 


On the 23rd. September, 1828, the Court of Queen’s 
Bench of Lower Canada, upon the application of Joseph 
Carrier and Christiana McPhee, appointed Lewis Harper 
to be the tutor, and John Kerry tobe the sub-tutor, of the 
appellant James Motz, and of the two other children of 
John Motz, all of whom were then minors ; and the same 
Court, on the 8th. October, 1824, in a suit instituted by 
Carrier and his wife against Lewis Harper, ordered the 
will of John Motz to be carried into effect, and made deli- 
verance to Christiana McPhee of all the property given and 
bequeathed to her by the will. 


On the 24th. December, 1828, Christiana McPhee made 
her will, by which she directed all her debts and funeral 
expenses to be paid out of her estate by her testamentary 
executor, thereinafter named, and gave and bequeathed to 
her husband, Joseph Carrier, the use and enjoyment, during 
his life, of the whole of the property, real and personal, 
moveable and immoveable, without exception or reserve, 
which she might be possessed of, of whatsoever value the 
same might be, and wheresoever situate, thereby expressly 
dispensing the said Joseph Carrier from making any inven- 
tory of the said property, trusting entirely to his discretion 
in that respect ; and as to the property of her estate, to be 
enjoyed as aforesaid by the said Joseph Carrier during his 
life, she willed, devised, and bequeathed jhe same, unto 
her husband, the said Joseph Carrier, and Joseph Carrier 
her son, and to James Motz the appellant, Wiiliam Motz, 
and Catherine Motz, her children, issue of her first mar- 


riage with the said John Motz, thereby instituting them, 
the said Joseph Carrier, Joseph Carrier the younger, James 
‘Motz the appellant, William Motz, and Catherine Motz, 
her children, her universal and residuary legatees, in full 
and entire property, ordering that her said property, mo- 
veable and immoveable, should be divided between them all, 
share and share alike, and she appointed Joseph Carrier, 
her husband, for the execution of her will. 


On the 18th. April, 1829, Christiana McPhee died. On 
the 2ist. August, 1830, the Court ‘of King’s Bench of 
‘Lower Canada, upon the application of Joseph Carrier, 
representing that William Andrew Motz and Catherine 
Motz were still minors, appointed Joseph Carrier to be their 
tutor, and the appellant, James Motz, to be their sub-tutor. 


In this proceeding it is to be observed that the appellant, 
James Motz, was treated as being of full age; and no 
notice was taken of Lewis Harper, the tutor first appointed, 
although he was then living : he did not die till some time 
in the year 1831. 


Joseph Carrier, it appears, about the same time pro- 
cured himself to be appointed the tutor, and Frederick 
Dion to be the sub-tutor of the infant, Joseph Carrier the 
younger ; and on the Sist. of August, 1830, an inventory 
was taken of the property of the community of Joseph 
Carrier and Christiana McPhee ; the minors W. A. Motz 

and Catherine Motz being represented by the appellant, 
James Motz, their sub-tutor, and Joseph Carrier the 
younger, by his sub-tutor. 


By this inventory it was madeto appear that the whole 
property of the community between Joseph Carrier and 
Christiana McPhee amounted to £5,058 3 2; of whicha 
moiety, amounting to £2,526 11 7 belonged to the estate 
of Christiana McPhee, and under her will was to be en- 
joyed by Joseph Carrier during his life, and on his death 
to be divided in fifths between Joseph Carrier, Joseph 
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Carsier the younger, the appellant James Metz, William 
Andrew Motz, and Catherine Motz. The share of each of 
these parties, therefore, according to the inventory, amount 
ed to £505 6s. Sd. 


This inventory appears to have been closed, so far as the 
infant Joseph Carrier was concerned, on the 17th Septem- 
ber, 1830 ; but it does not appear ever to have been closed 
so far as the appellant, James Motz, and William Andrew 
Motz and Catherine Motz, were concerned. 


Soon after the making of this inventory, and on the 27th 
April, 1831, the appellant, James Motz, in consideration 
of the sum of £505 6s. 3d., then paid to him by Joseph 
Carrier (being the amount of his share of his mother, Chris- 
tiana McPhee’s estate, as found by the inventory,) and in 
consideration of Joseph Carrier's undertaking to pay all the 
debts and expenses to which the share might be liable, as- 
signed to Joseph Carrier all his rights both as heir of his 
father, and as heir and legatec of ‘his mother, without any 
exception or reserve. 


On the Srd of October, 1831, Joseph Carrier married the 
respondent, Henrietta Moreau, and there are several chil- 
dren of this marriage. 


On the 7th December, 1833, William Andrew Motz as- 
signed to Joseph Carrier ail his rights as heir of his father, 
and as heir and legatee of his mother, in the same manner 
and for the same considerations as his brother, the appellant, 
James Motz, had done. 


On the 9th December, 1887, Catherine Motz died a mi- 
nor, and intestate, leaving the appetlant, James Motz, and 
William Andrew Motz her heirs. 


On the 4th July, 1839, Joseph Carrier came to an ac- 
count with William Andrew Motz in respect of his moiety 
of the sam of £505 6s. 3d., appearing by the inventory to 
be the share of Catherine Motz of the estate of her mother 
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Christiana McPhee. By thie account it appears that Joseph 
Carrier charged William Andrew Motz with his share of a 
debt represented to have been due from the community, 
and not to have been included in the inventory, but to have 
been since paid by Carrier, and also with his share of the 
loss upon a debt due to the community, and included in 
the inventory, but which had not been fully realized ; and 
further with his share of the funeral and some other ex- 
penses of Catherine Motz. These sums were by the account 
deducted from the moiety of the £505 6s. 3d., leaving a 
balance of £142 11s. $d, due to William Andrew Motz, 
of which he acknowledged the receipt, and he also signed 
a memorandum at the foot of the account, admitting it to 
be correct. 


On the 30th April, 1841, the appellant, James Motz, 
came to a general settlement of accounts with Joseph Car- 
rier, and Joseph Carrier and the appellant, James Motz, then 
signed a memorandum by which they acknowledged to have 
settled all accounts generally, of whatever description, be- 
tween them, including what Joseph Carrier was accoun- 
table for to the appellant, James Motz, for his share of the suc- 
cession of Catherine Motz, his sister; and they further ac- 
knowledged that the result of the settlement was, that Joseph 
Carrier was debtor to James Motz in the sum of £76 
5s. 1d., and that Joseph Carrier had paid that sum to the 
appellant, James Motz: and by this memorandum the 
appellant, James Motz, confirmed and approved the ac- 
count rendered by Joseph Carrier, of the succession of 
Catherine Motz on the 4th July, 18389, (being the account 
rendered to William Andrew Motz,) and acquitted Carrier 
from that account, and from rendering any other account, 
discharging him from all claims and demands in respect 
of the succession of Catherine Motz, and from all other 
demands whatsoever, which he had against him up to-that 
‘day ; and Carrier, on his part, aequitted and discharged 
the appellant, James Motz, from all claims and demands 

‘which he had against him up to thet day, whether for ad- 











89 


vances, or on any other account, and the parties mutually 
acquitted each other. 


On the 2nd September, 1851, Joseph Carrier died, having, 
by his will, dated the 21st June, 1851, given and bequeath- 
ed the whole of his estate, moveable and immoveable, 
to his wife, Henrietta Moreau, for her life or widowhood, 
and, subject to her interest, to his children by her, and 
their issue. 


Soon after the death of Joseph Carrier, his widow, the 
respondent, Henrietta Moreau, was appointed tutrix to her 
children, and she was afterwards also appointed tutrix to 
the substitution created by her husband’s will. 


On the 8th March, 1852, William Andrew Motz assigned 
to the appellant, James Motz, all his rights, shares and 
portions in the estates and successions of his late father, 
mother and sister. This assignment purports, on the face 
of it, to have been made for good value received ; but the 
particulars of the consideration do not appear on the face 
of the instrument. 


On the 28th June, 1852, the appellant, James Motz, in- 
stituted the suit out of which this appeal arises, .in the 
Superior Court of the district of Quebec, against Hen- 
rietta Moreau, in her own right, in respect of the commu- 
nity between her and Joseph Carrier, and as legatee under 
his will, and tutrix to her children and to the succession 
created by the will, and against Joseph Carrier the younger, 
who seems to have been a formal party, merely as legatee 
under the will of Christiana McPhee. The appellant, 
James Motz, instituted this suit in his character of Jegatee 
of Christiana McPhee, and of assignee of William Andrew 
Motz, and of heir of Catherine Motz. By the declaration 
he impeaches the inventory of the Sist August, 1830 ; the 
assignment by him of the 27th April, 1831 ; the assign- 
ment by William Andrew Motz of the 7th December, 
1833 ; the account settled with William Andrew Motz on 
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the 8th July, 1889 ; and the account settled with himself 
on the 30th April, 1841 ; and seeks to have those instra- 
ments and accounts declared to be void and of no effect, 
and in effect to have the accounts taken of the estate of 
Christiana McPhee and of the administration thereof, and 
to have her estate distributed and divided in fifths accord- 
iny to the directions of her will. The declaration also 
sought relief as to a moiety of a sum of £600 which had 
been the subject of a deed of donation by Joseph Carrier 
and Christiana McPhee to the appellant, James Motz, and 
his brother and sister ; and it further asked to have it de- 
elared that the community between Joseph Carrier and 
Christiana McPhee had not been determined, but was still 
subsisting ; but these two latter points were decided against 
the appellant in the Superior Court, and there having been 
no appeal by him from the decision upon them, the points 
are not open upon this appeal. 


The grounds assigned by the declaration for impeaching 
the instruments and accounts in question are these :—As 
to the inventory : that it was not made in the presence of 
Lewis Harper, the tutor of the minors Motz, and lawful 
contradictor ; that the character of tutor assumed by Joseph 
Carrier was an usurped character ; that the appellant was 
not, in fact, sub-tutor of his brother and sister, and had 
been wrongly placed in that position by Joseph Carrier, he, 
the appellant, being then a minor and under the power of 
Joseph Carrier ; that the inventory was incomplete, incor- 
rect, and false ; that Joseph Carrier had included in it, as 
part of the community, property of Christiana McPhee, 
and had not accounted for other property of hers which 
had been alienated by him during the community. As to 
the assignment of the 27th April, 1831 : that the conside- 
ration was less than half the value of the appellant’s share 
of the immoveable property ; that Joseph Carrier had never 
aceounted with the appellant for his share of the successions 
of his father and mother, and could not legally deal with 
him in the matter, and that the consideration was founded 
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en false and erroneous calculations, and was much below 
the value ; that the appellant was then a minor, and that 
the transaction was with Carrier, who was the guardian of 
the appellant’s person and property, in his character of 
stepfather and pro-tutor, and that it was had without any 
account rendered accompanied by vouchers, and without 
any true and lawful inventory being made, and without 
the appellant’s having been put in the position of knowing 
the value of the property, and without the presence of a 
tutor ad hoc. As to the assignment of the 7th December, 
1833, precisely similar reasons were alleged. As to the 
account of the 4th of July, 1839, the grounds assigned 
were: that it was informal, incorrect, illegal, and incom- 
plete, and that it was not accompanied by vouchers, nor 
sworn by Carrier to be just and true ; and as to the settle- 
ment of account of the 30th of April, 1841, it was im- 
peached upon the ground : that it had not been preceded by 
‘the rendering of any lawful account accompanied by vou- 
¢hers, and had not been sworn to be just and true. 


The respondent, Henrietta Moreau, pleaded to the ac- 
tion. The second plea was that the action was wholly 
barred by the lapse of more than ten years, between per- 
sons of full age, and not privileged, since the several in- 
straments and accounts sought to be impeached had been 
made and passed, and by the lapse of more than ten years 
since the appellant and those whom he represented in the 
action had attained majority ; and by her fourth plea the 
respondent put in issue all the facts of the case. 


The appellant replied to the second plea that the ten 
years’ prescription did not apply to the case ; Joseph Car- 
rier having been the tutor, pro-tutor, and guardian of the 
appellant and of his brother and sister, and not having 
rendered any account nor produced vouchers. And further, 
that Carrier having had the usufruct of Christiana McPhee’s 
property during his life, the prescription did not begin to 
run till his death, and that the instruments and accounts 
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sought to be impeached were affected by fraud and deceit, 
and that there could be no prescription in the case of fraud 
or deceit. 


There is a great deal of evidence in the cause both on 
the one side and on the other, relating mainly to the ages 
of the appellant and of William Andrew Motz, and to the 
extent and value of the property comprised in the commu- 
nity between Joseph Carrier and Christiana McPhee, and 
to the disposition of that property ; but in the view which 
their Lordships have taken of the case, it is not necessary 
to enter into an examination of this evidence. It is suffi- 
cient to observe that the appellant, James Motz, was, in 
the progress cf the cause, examined on interrogatories ex- 
hibited on the part of the respondent, Henrietta Moreau. 
That by the first of these interrogatories he was asked 
whether he had not sworn in an affidavit which he had de- 
sired to file in support of his demand, that Christiana 
McPhee and Joseph Carrier had often told him that Jacob 
Pozer was largely indebted to the succession of the late 
‘John Motz, that is to say, in the sum of £500 currency, 
for money lent and advanced by the said John Motz in or 
about the year 1817; that the late William Fisher Scott was 
indebted to the succession of the late John Motz in the 
sum of £800, currency, for money lent to the said 
William Fisher Scott by the late John Motz; and that 
divers other sums of money were due to the said succession 
by the late James McCallum and John Grout, to the 
amount of some hundred pounds currency: and that by 
the second of these interrogatories he was asked whether 
he had not sworn in the said affidavit, that he knew 
‘that the late Joseph Carrier and Christiana McPhee, 
after having bought a house in the lower town of 
Quebec in the month of August, 1817, had still in their pos- 
session, belonging to them and forming part of their com- 
munity, a very large sum of money, that is to say, the sum 
of £3,000., or thereabouts : and that at the death of Chris- 


93 

tiana McPhee, in April, 1829, their fortunes had been aug- 
mented, and they had in their possession a sum of about 
£4,000 currency in gold, silver, and bills of exchange, 
and that he counted the same, and that he enjoyed the en- 
tire confidence of his mother up to the time of her decease ; 
and that his mother and Joseph Carrier had also belonging 
to them a large stock in trade of the value of more than 
£2,000 currency, with other moveables of the value of more 
than £1,000 currency, the whole estimated by him at a 
low value, besides debts to a considerable amount, inde- 
pendently of immoveable property belonging to John Motz, 
and to the community between Joseph Carrier and Chris- 
tiana McPhee ; and that the appellant’s answer to these 
interrogatories was as follows :— 


To the first interrogatory, answer.—Yes ; and in addition 
to those sums I omitted to mention the name of another 
person called to my memory since the closing of my en- 
quéle, by Mr. Hamel road-surveyor of this city ; I allude 
to a person of the name of Mc£achan or Eachern, well 
known to the said Mr. Hamel, and-of whom the said 
Joseph Carrier often spoke to me as being indebted to the 
estate of my late father, John Motz, in the sum of, I think, 
three hundred and fifty pounds, which, together with the 
interest that would have accrued thereupon in the year 
eighteen hundred and thirty, when Mr. Carrier made his 
inventory of the 81st of August, would have amounted to 
about five hundred pounds or upwards, and which sum has 
not been entered by the said Joseph Carrier in his said in- 
ventory of the S1st August, 1830 ; it likewise appears by 
plaintiff's exhibit No $4, filed in this cause, that he, the 
said Joseph Carrier, received in hand, well and duly paid, 
from Mrs. W. F. Scott, wife of the said William Fisher 
Scott, the sum of one hundred and seventy-two pounds, 
seventeen shillings and seven pence, on account of some 
monies lent by the said John Motz to the said William 
Fisher Scott, and that that amount was never entered in 
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the said inventory notwithstanding that he, the said Joseph 
Carrier, had been collocated in the cause of Grant vs. Van- 
felson, and himself, the said Joseph Carrier, opposant, on 
the 17th of April, eighteen hundred and thirty, about one 
year after the death of the said late Christiana McPhee, 
and about four months before his said inventory. It ap- 
pears, likewise, that he, the said Joseph Carrier, had been 
collocated in the cause of Dalrymple vs. Scott, and him, 
the said Joseph Carrier, opposant, for the sum of two hun- 
dred and fifty pounds currency, as appears by plaintifls 
exhibit No. 39, filed in this cause, neither of. which has 
been entered in his said inventory of the 31st August, 1830. 


Second. Yes ; I attested to those facts in that affidavit, 
and I know them to be true, and I called them to the re- 
collection of the said Joseph Carrier about.the time of the 
said inventory in 1830. I likewise called-to his recollec- 
tion the circumstance of his having left home a short time 
before that period, and during his widowhood, and of his 
having left one of his iron chests (for he had two in the 
house at that time) wide open with the key in the lock 
thereof, which key remained in my possession from the 
Saturday afternoon, the day of his departure, until the 
following Monday, the day of his return, during which 
time the house was left under my charge and control. I 
counted upon that occasion, during his absence, upwards 
of three thousand pounds in gold, silver, and bank bills, 
which were inclosed in that iron chest. I told him at that 
time, about the time’ of the said inventory, that I had 
counted the sum in the iron chest, and that I knew that 
the estate of my late father and mother was worth more 
than he represented it to be. Whereupon lie replied, “* We 
have no time to think of these matters now. ; I only intend 
this inventory as a matter of form ; I will make it all right 
hereafter ; I consider you as my own child, and have made 
you in my last will and testament one of my heirs.” I 
told him that I knew he intended to do what was right, but 
again represented unto him that I knew the estate of my 
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late father and mother was worth more than he represented 
it to be ; upon which he got annoyed, and replied, that he 
was not obliged to render me any account whatever of the 
succession, that he had the usufruct and enjovment thereof © 
during his lifetime, and that if I did not hold my tongue 
he would not give me a fraction, but that if I trusted to him 
he would carry out my mother’s will, us ordered by her in 
the will itself. 


Shortly after my mother’s death he turned me out of doors, _ 
and compelled me to provide for myself, and to abandon 
the study of my profession, which profession I had studied 
for the space of two years and nine months, with Mr. 
McPherson, notary public ; he gave me no means of sup- 
porting myself, and left me completely destitute ; he knew 
of my embarrassed circumstances, and that I was largely 
indebted for boarding, lodging, clothing, and for main- 
taining the ordinary necessaries of life ; and in the month 
of April, 1831, he inveigled me into making a transport de 
droits successifs, filed in this cause as plaintiff’s exhibit 
No. 13, and which I was compelled to do, and did, in my 
desperate circumstances, with the understanding that my 
mother’s will should be carried out after his death, as had 
been ordered therein by herself. J was obliged to make 
this transport de droits successifs because I had no means 
whatever to procure the ordinary wants of life ; this trans- 
port was made without a reddition de compte, without the 
presence of my tutor nor of a tutor ad hoc, without any of 
the formalities required by law, non visis labulis. It was, 
therefore, only after the death of the said Joseph Carrier, 
which took place in 1851, and when I saw his last will 
and testament, that I could discover and became aware of 
the frauds and deceit that he had been guilty of towards 
me in our transactions, and that I found out that I had 
been inveigled into those transactions by his deceitful dis- 
simulations, delusive language, and plotting intrigue. 


In this state of circumstances, the Superior Court by its 
decree: declared the instraments and accounts impeached 
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by the declaration to, be null and void, and, in effect, de- 
creed the accounts prayed by the appellant, the appellant 
, accounting for what had been received by him and those 
whom he represented, with interest ; but as to the deed of 
gift and the continuance of the community, the Superior 
Court dismissed the appellant’s claims. The Court of 
Queen’s Bench, on the other hand, dismissed the suit, 
saving 10 the appellant any remedy he might have by spe- 
cial action. | 


In disposing of this case their Lordships do not think it 
necessary to enter into the question of the age or non-age 
of the appellant and William Andrew Motz, at the respec- 
tive periods when the assignments to Joseph Carrier were 
made by them, or into any examination of the evidence as 
to the truth or falsehood of the inventory, or as to the ex- 
tent or value of the property comprised in the community 
between Joseph Carrier and Christiana McPhee. They 
are fully satisfied that the inventory was not correct, and 
they are not less satisfied that, whether the appellant was 
of age at the date of the inventory or not, and whether the 
appellant and William Andrew Motz were of age or under 
age at the times when they made the assignments to Joseph 
Carrier, those assignments were made by them so soon 
after they had attained their majority, and under such cir- 
cumstances, that standing by themselves, without refe- 
rence to any question of time or conduct, they could not 
possibly be maintained, according to the law of Canada. 


Neither do their Lordships think it necessary, in deter- 
mining this case, to enter into the question so much dis- 
cussed in these papers, and debated in the argument at 
the bar, whether the ten years prescription does or does 
not bar the appellant’s claims. They assume in favour of 
the appellant that it does not : but claims, although not 
barred by prescription, may be extinguished by release, or 
destroyed by conduct operating as a release ; and their 
Lordships are of opinion that the claims made by the ap- 
pellant in his suit have been so extinguished or destroyed. 
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It appears from the passages which have been read from 
the appellant’s answer to the respondent’s interrogatories, 
that the appellant throughout knew that the inventory on 
which all the subsequent transactions complained of in 
this suit were based, did not contain a just and true ac- 
count of th: property of the community between Joseph 
Carrier and his mother, Christiana McPhee—that it was 
fall of errors and omissions. With knowledge of these 
facts, he dealt with Joseph Carrier, and several months 
after the date of the inventory, during which the relations 
between them appear, from his statement, to have been by 
no means amicable, he completed with Carrier the tran- 
saction of the 27th April, 1831. 


That transaction was not a mere transaction of account 
and payment. The appellant had at that time no right to 
claim any payment whatever. It was a transaction not 
merely of account and payment, but of sale and purchase. 
It was a sale and purchase upon terms which might or 
might not turn out to be beneficial to the appellant, accord- 
ing to the duration of Joseph Carrier’s life, upon the de- 
termination of which the appellant’s interest depended. 


These considerations, however, are not, as has been al- 
ready said, sufficient in their Lordships’ judgment to jus- 
tify the conclusion that the transaction, standing by itself, 
could have been supported ; but the transaction could at 
any time have been impeached by the appellant. He might 
at any time have sued to set it aside. He took no such 
proceeding, nor, so far as appears from the evidence, even 
intimated any dissent from the transaction during the whole 
of Carrier’s life. During the whole of that period he ad- 
hered to the transaction, and took the benefit of it ; and 
not only so, but in April 1841, he settled all accounts with 
Carrier, and signed a memorandum which, if it does not 
amount to an absolute release, at all events approaches se 
elosely to it that it can scarcely be considered in any other 
light. There is no pretence for saying that the appellant 

7 


98 


was at this time in any degree under the influence of Car- 
rier. He was at this time independent of any such in- 
fluence, of mature age, and fully competent to judge what 
it was most for his interest to do ; and he then deliberately 
adopted this course. Their Lordships are of opinion that 
he must abide by it. He says that he’entered into the tran- 
saction of 1831 upon the faith of promises made to him by 
Carrier that he would, by his will, carry out the disposi- 
tions which had been made by his wife, Christiana McPhee ; 
and it was said for the appellant at the bar that by the law 
of Canada the transaction of 1831 was wholly null and 
void, and did not admit of confirmation ; but their Lords- 
hips cannot impute to the appellant, more especially as he 
seems to have been brought up to the profession of the law, 
that he did not know thata will wasa revocable instru- 
ment, and they find it impossible to suppose that the ap- 
pellant could have acted upon the promises which he al- 
leges to have been made to him by Carrier, when they 
find that Carrier turned him out of the house shortly after 
his mother’s death, and that not only is there no proof of 
any reconciliation between them, but that there appears to 
have been litigation between them in the year 1844, upon 
the subject of the deed of donation of £600 to which allu- 
sion has been made. And with respect to what was said 
as to the law of Canada upon the subject of confirmation, 
however strong the law may be upon that subject, 
their Lordships do not find that it disables parties 
from releasing their rights, or from disentitling themselves 
by their conduct from enforcing them. The question 
here is not whether the inventory was null and void, 
and incapable of confirmation, but whether the assign- 
ment made by the appellant can now be set aside ; 
for if the assignment stands the appellant’s rights are gone. 
Looking at the case in this point of view, it was said for 
the appellant that he was not bound to sue until the death 
of Carrier, when his interest came into possession, and. 
this may well be so; but although the appellant may have 
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been entitled to institute the suit, it does not follow that 
he was entitled to succeed in it : and seeing that the trans- 
action of 1831 was entered into with full kdowledge on the 
part of the appellant that the inventory was not correct, 
and was followed by the transaction of 1841, which, in 
their Lordships’ judgment, was, or was tantamount to, a 
release, they are of opinion that the appellant was not so 
entitled to succeed. In order so to entitle him he was 
bound, as their Lordships think, to show that the transac- 
tion of 1841 was open to impeachment, as the original 
transaction had itself been, and in their Lordships’ opi- 
nion he has failed to do so. The transaction was, in 
some respects, a new and independent transaction. It 
cannot have proceeded upon the faith of the inventory, for 
the appellant knew the inventory to be incorrect. It 
cannot be affected by any considerations of influence or 
control arising from the relation between the parties, for 
the appellant had long been emancipated from any such 
influence or control. Their Lordships are satisfied that the 
appellant when he entered into this transaction well knew 
that the original transaction was open to impeachment, and 
deliberately determined that it was more for his interest to 
release than to prosecute his claims. In cases of this na- 
tare the position in which the person whose title is sought 
to be impeached has been placed must always be borne in 
mind, although it may not decide the question whether the 
transaction ought to be set aside. In this case the appel- 
lant has abstained from suing to impeach these transactions 
until the death of Carrier, by whom, had he been living, 
they might have been elucidated and explained. 


Upon these grounds their Lordships are of opinion that 
the appellant’s claims, so far as respects his individual in- 
terests, cannot be maintained. The same reasons which 
preclude the appellant’s individual claims seem to their: 
Lordships to preclude also his claims as co-heir of his 
sister. The claims set up by the appellant as assignee of 

of his brother William Andrew Motz have appeared to- 
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their Lordships to be more open to consideration ; but Wil- 
liam A. Motz settled accounts with Joseph Carrier upon 
the footing af the inventory, knowing, as appears by the 
account itself, that the inventory was not correct, and their 
Lordships, therefore, do not think that this part of the case 
can be distinguished. They give no opinion upon the 
question whether such an assignment can in any case be 
made the foundation of a suit, but they think it right to 
say that assignments taken as this has evidently been, for 
the mere purpose of prosecuting a suit, are not entitled to 
any favourable consideration. 


Upon the whole, therefore, their Lordships will humbly 
recommend Her Majesty to dismiss this appeal: but their 
Lordships highly, disapprove of transactions of this des- 
cription entered into by persons standing in confidential 
relations, and upon the ground of there having been a dif- 
ference of opinion in the Courts in Canada, and to some 
extent between the Judges of the Court from which this 
appeal comes, they will humbly recommend that the dis- 
missal be without costs. | 


# 
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VICE ADMIRALTY COURT.—LOWER CANADA. 
Before :—Hon. H. Buacx, Judge, Vice-Admiralty Court. 


Tue Haimwer,—Kempthorn. 


‘ 





Held:—lo. That the admiralty has 
jarisdiction in cases of possession to rein- 
state owners of ships who have been 
wrongfully displaced from their possession. 


20. That where the admiralty has ori- 
ginal cognisance of the principal matter, 
it hes also cognisance of the incidents 
thereto. 

30. That where a limited authority is 
given to Justices of the Peace, they 
cannot extend their jurisdiction to objects 
not within it by finding as a faet that 
which is not a fact; and their warrant 
in such case will be no protection to the 
officer who acts under it. 

40. That, under the 190th. section of 
the Merchant shipping act, no seamen 
engaged for a voyage or engagement to 
terminate in the United Kingdom, can 
sue in any Court abroad for wages, unless 
he is discharged with such sanction as 
is required by the act. 

5o. That under the 526th. seo. of that 
act, a ship cannot be seized upon an order 
made against a person who atthe time 
is neither owner nor entrusted with the 
possession or control of her. 


Go. That a maritime lien is not inde- 
lible, but may be lost by delay to enforce 
it when the rights of other persons have 
intervened. 


Jugé :-—10. Que l’amirauté a jurisdiction 
dans les cas de revendication afin de re- 
mettre les propriétaires de vaisseaux en 
possession lorsqu'ils en ont été illégale- 
ment privés. 

20. Que lorsque l’amirauté a le droit de 
prendre connaissance de la matière prin- 
cipale, elle peut aussi prendre connais- 
sance des incidents. 

30. Que lorsqu'une autorité restreinte 
est donnée a dos juges de paix, ils ne 
pouvent étendre leur jurisdiction à des 
objects en dehors d’icelle en assumant 
comme fait ce qui ne l'est pas; et leur 
mandat en tel cas ne protégera pas l’offi- 
cier qui aura agi en vertu d’icolui. 

40. Que sous la 190me. sec. de l’acte dela 
marine marchande, aucun marin engagé 

ur un voyage qui doit se terminer dans 

e Royaume-Uni, ne peut poursuivre pour 
ses gages dans un pays étranger, à moins 
qu'il n’ait été libéré avec les formalités 
roguises ar l’acte. 

0. Qu’en vertu de la 526me. sec. de 
cet acte un vaisseau ne peut être saisi en 
vertu d'un décret rendu contre une per- 
sonne qui n’était pas alors propriétaire 
ou en possession ou qui n’avait pas le con- 
trole de tel vaisseau. 

60. Que le gage maritime n’est pas in- 
délébile, et peut être perdu par des délais, 
quand des droits de tierces personnes sont 
intervenus. 





Judgment rendered the 31st. January, 1860. 





This was a suit brought by Thomas Hobbs, of Li- 
verpool, Merchant, to obtain possession of the British re- 
gistered ship Haidee, alleging that he was the owner, and 
that possession thereof was wrongfully withheld from him 
by Richard Kinsley. The facts connected with the deten- 
tion of the vessel are fully stated in the following judgment. 


The Court.—This is a case technically known as a 
“ cause of possession,” the object in which is to obtain 
the restoration to the alleged rightful owner of a vessel, of 
which he avers that he has been wrongfully dispossessed. 
The proceedings in this court commenced on the 14th. of 
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September, last, by the promoter, Thomas Hobbs, as the 
owner of the ship Haidee, whereof Edward Kempthorn 
was then master, of the burthen of 688 tons, suing outa 
warrant of arrest, upon an affidavit made by his agent, ac- 
cording to the practice of the court, that he was such 
owner, and that she was wrongfully detained and with- 
held from him by one Richard Kinsley, and others acting 
under his authority. Upon the return of the warrant a de- 
cree of possession was made, ordering the vessel to be de- 
livered to the promoter, on his giving security to answer 
such claims as Kinsley might legally have ; security was 
given, and on the 19th. of September, the vessel was de- 
livered to‘him accordingly, and proceeded on her voyage 
home. The promoter having filed his libel in the cause, 
Kinsley, by hisclaim and answer, set up no adverse title 
to the vessel, but alleged that he had seized her under the 
authority of certain warrants of distress, therein recited, 
and that he did not otherwise detain or withhold possession 
of the vessel from the promoter. 


_ The facts of the case as they are disclosed in the plead- 

ings and evidence are as follows :—In the month of Au- 
gust, 1855, the Haidee, then owned by Arthur Ritchie, of 
Quebec, and commanded by Robert Kellow as master, was 
lying’ at Plymouth in England, bound ona voyage from 
Plymouth to Quebec or any port or ports in North America, 
and back to any port or ports of discharge in the United 
Kingdom. James Elliott and seven others were engaged as 
part of the crew for the voyage, and signed the usual 
ship’s articles or mariner’s agreement. The Haidee sailed 
from Plymouth on or about the 17th of August, and arrived 
.at Quebec on or about the Ist of October following. On 
the 15th of the same month of October, Robert Kellow was 
discharged by Mr. Ritchie the owner, and Michael Keane 
was appointed master in his stead, and his appointment 
duly entered upon the register of the vessel. On the 5th 
of November following, Elliott and the seven other seamen 
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before referred to, having wilfully disobeyed a lawful com- 
mand of the new master, Michael Keane, were by him 
brought before John Maguire, Esquire, Inspector and Su- 
perintendent of Police, and a Justice of the Peace for the 
District of Quebec, and having admitted the agreement 
entered into at Plymouth, were convicted of the offence, 
and were severally sentenced to be imprisoned in the com- 
mon gaol for a period of one week, and were committed 
accordingly. The ground upon which these men attempt- 
ed to justify their disobedience was, that the master had 
been changed since they signed the agreement ; but this 
defence, Mr. Maguire correctly held to be invalid. On the 
6th of November, Kellow instituted proceedings in this 
court, fur wages alleged to have accrued to him. On the 
ith, the ship being ready for sea, and the services of Elliott 
and the seven seamen being required on board, Mr. Ma- 
guire, at the request of the master, issued a warrant, un- 
der the power given by the Merchant Shipping Act, for 
their discharge from gaol, and their conveyance on board 
the ship, for the purpose of proceeding on the voyage, and 
they were accordingly conveyed on board ; but on the same 
day they went to the office of John O’Farrell, Esquire, Ad- 
Vocate, where Réné Gabriel Belleau, Esquire, a Justice 
of the Peace attended, (as stated in his evidence,) and 
swore each of them to a claim and complaint against Ro- 
bert Kellow, as master of the Haidee, for wages alleged 
to be due to them respectively for services on board the 
ship from the 14th of August to the 7th of November, on 
à Voyage from Plymouth to Quebec, and as if the services 
they had engaged to perform had terminated. Upon these 
complaints summonses to Kellow were taken out by Mr. 
O'Farrell, dated the 7th of November, returnable at noon 
on the eighth ; these were served in the Court House, on 
Kellow, who was attending there, a quarter of an hour 
before noon, and the constable who served them states that 
they were delivered to him by Mr. O'Farrell, and that they 
were returned into court immediately afterwards, that is 
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to say, within a quarter of an hour, and the trials were 
had immediately before Mr. Belleau and Pierre: Martial 
Bardy, Esquire, another Justice of the Peace, Mr. Maguire 
having then, according to what is proved to be his usual 
custom at that hour, gone away for a short time. The 
constable George Neilan, who made the service, states 
Mr. Maguire generally hears and decides complaints of 
seamen for wages: and Mr. Maguire himself states that it 
is quite unusual to make any summons to the Police office 
returnable at noon. Kellow appeared, but does not seem 
to have made any proper defence, or to have shewn that 
he had ceased to be master of the ship, or that the com- 
plainants were engaged for a voyage which had not ter- 
minated, and which by the articles of agreement was to 
terminate in Great Britain. Nor does it appear that the 
magistrates were made aware of or inquired into these 
points; and an order was made in each case by Messrs. 
Belleau and Bardy in favor of the complainants ; the sums 
awarded for wages amounting to £60 7s. 7d., and the 
costs to £20, which sums Kellow was commanded imme- 
diately to pay. By the Merchant Shipping Act, under 
which the proceedings were had, if after wages are law- 
fully due by the termination of the voyage, an order is made 
for the payment thereof, on a party who is then master or 
owner of the ship, and the amount is not paid by the time 
and in the manner preseribed in the order, the Justices 
who made the order may direct the amount remaining un- 
paid to be levied by distress and sale of the ship, her tac- 
kle, furniture and apparel. Kellow was not master, nor 
had the voyage terminated, but Messrs. Belleau and Bardy 
on the same 8th of November, (1855,) issued under their 
hands and seals, eight warrants of distress, directing the 
sums mentioned in the orders and costs to be levied by dis- 
tress and sale of the vessel. These warrants were on the 
same day handed by Mr. O’Farrell to George Neilan, a 
constable, who went to Cap Rouge to execute them, but 
found that the Haidee had been removed, whereupon he 
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returned to Quebec and gave back the warrants to Mr. 
O'Farrell. On the next day, (the 9th November,) Mr. 
O'Farrell put the same warrants into the hands of Paul 
Thibaudeau, with instructions to execute them on board 
the Haidee, then lying at anchor in the harbour of Quebec, 
near the Island of Orleans. Thibaudeau assisted by God- 
froi Prendergast and by seventeen men engaged by Mr. 
O’Farrell, who went with them, proceeded to the Haidee ; 
the master was absent, and the pilot having refused to pay 
the sums mentioned in the warrants, Thibaudeau caused 
the anchor to be weighed, and the ship to be towed back 
to O’Brien’s wharf in Diamond Harbour. When there, 
Richard Pope, Esquire, Advocate,—having, as he states, 
at the instance of Mr. Ritchie, the owner of the ship, ob- 
tained from Mr. Bardy, one of the Justices who issued the 
warrants, what he terms an order addressed to Mr. O’Far- 
tell, to abstain from any further proceedings, upon receiv- 
ing from Mr. Ritchie a guarantee that he would pay Mr. 
O'Farrell all claims, costs and charges which the seamen 
might have against him or the vessel, in the event of the 
orders being confirmed on appeal or on certiorari,—present- 
ed the same to Mr. O’Farrell on board the vessel, with a 
guarantee signed by Mr. Ritchie to the required effect. Mr. 
O’Farrell accepted this guarantee, and gave up possession 
of the vessel, and ordered the bailiff and his men to leave 
her and go on shore, telling them he had been satisfied by 
Mr. Ritchie. The vessel then proceeded to sea. 


In the year 1856, Thomas Hobbs, (the promoter) pur- 
chased the Haidee, and has ever since been the sole owner 
and in possession of that vessel. And she has since been 
commanded by five different masters ; and has made five 
different voyages to Quebec, arriving there respectively, 
on the 19th of May, 1856,—on the 29th of September, 
1856,—on the 26th May, 1857,—on the 8th of September, 
1857,—and on the 30th of August, in 1859. 


On the 8th of September, 1859, Mr. O'Farrell put the 
eight warrants issued by Messrs. Belleau and Bardy, on 
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the 8th of November, 1855, into the hands of Richard 
Kinsley, a Bailiff and Constable, and instructed him to 
seize the Haidee, unless the full amount mentioned in them 
were paid him on demand. Kinsley accordingly, accom- 
panied by one Patrick Ford, went on board the ship, then 
lying at a wharf in the harbour of Quebec, and on the re- 
fusal of Kempthorn, the master, to pay the sums demand- 
ded, seized the ship with her tackle. Mr. O’Farrell im- 
mediately afterwards came on board, and brought fourteen 
men as keepers, seven of whom remained on board ten or 
eleven days, until the vessel was released by order of this 
court, upon security being given to meet the claims under 
the warrants, if they were found valid ; the amount then 
claimed being,—for wages £60 7s. 7d.—for costs before 
the Justices £20,—and for costs of distress £125 4s.,— 
making in all £205 11s. 7d. currency, which sum Kinsley 
now claims. 


Under these circumstances, Mr. Hobbs, the present 
owner, applied for and obtained a writ of possession, 
against Kinsley as a wrong-doer, and the vessel was de- 
livered up to him, on his giving security as before men- 
tioned (1). 


Of the jurisdiction of the court in causes of possession 
there is no doubt. (2.) From the most ancient times the 
Court cf Admiralty had constantly entertained both peti- 
tory and possessory suits concerning the property and em- 
ployment of ships ; and although after the Restoration it 
was intimated by the courts of common law that ques- 
tions of disputed title were not properly cognisable in the 
admiralty, and after that time the court was very abste- 
mious in the interposition of its authority in cases of mere 
disputed title, its jurisdiction over causes of possession was 
always retained ; nor was any intimation ever given by the 





(1) The Partridge, 1 Hagg. Adm. Rep. 81. 
(2) The Mary and Dorothy, L. Cannds Vice Adm. Rep., 187. 
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courts of common law that the admiralty should aban- 
don its jurisdiction over causes of possession ; and the 
practice of entertaining such causes has been constant and 
uninterrupted. The rules of the court, established by an 
order of His late Majesty in Council, under the authority 
of the British Act of Parliament for regulating admiralty 
proceedings, contain provisions expressly applicable to 
causes of possession ; and indeed within the last few 
years the ancient jurisdiction of the admiralty in cases of 
disputed title has been acknowledged and confirmed by an 
act of the British Parliament. Nor can there be any doubt 
that the case before us is a cause of possession, and within 
the jurisdiction vested in this court as to such cases. Ge- 
nerally the occasion for the exercise of this jurisdiction 
arises in cases between part owners who cannot agree res- 
pecting the employment of their ships ; and the court 
having in such cases jurisdiction to detain a vessel at the 
instance of one part owner, it must, à fortiori, have juris- 
diction to detain her at the instanee of the real owner 
against a mere wrong-doer. The enormous amount of mis- 
chief and injustice which might be perpetrated if the court 
had not such power is too obvious to require comment ; 
and fully justifies Lord Tenterden’s remark in Blanshard’s 
case, that this jurisdiction of the Court of Admiralty is a 
most useful part of the jurisprudence of the country (1.); 
and if a practical illustration of the correctness cf this re- 
mark were required, it would be hard to find one stronger 
than the present case. 


Having, then, clear jurisdiction in the cause, this court 
has necessarily the right of deciding every incidental ques- 
tion which arises in it: and the validity of the warrants 
under which the Haidee was seized, and the jurisdiction 
of the two Justices-who issued them are such incidental 
questions. Now, the seamen, at whose instance the pro- 
ceedings were instituted in which these warrants issued, 
were engaged for a voyage from Plymouth to Quebec and 





(1) In the matter of Bianshard, Baxter and others, 2 Barn. and Cress. 244. 
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back to a final port of discharge in the United Kingdom, 
.and could not therefore, under the 190th section of the 
Merchant Shipping Act, sue in any court abroad for wages, 
and could not sue at all until the service had terminated, 
or until they had been discharged. The service had not 
terminated, and the seamen were not discharged ; and it 
is certain that the Justices could not give themselves juris- 
diction in this case, by finding as a fact that which was 
not a fact (1.) They were therefore absolutely without 
jurisdiction, and the whole proceedings were coram non 
judice, and the orders and warrants founded on them were 
of course also void. The two Justices may have been de- 
ceived ; but from the hurried and unusual manner in which 
they allowed the whole proceedings to be conducted, it is 
clear that the necessary amount of precaution to avoid de- 
ception, was not used by them. The very ship’s articles 
were not produced or required, though it is proved by Mr. 
Maguire, and by Mr. Pope, that the seamen had in the 
previous case before Mr. Maguire admitted the articles, 
and their Attorney Mr. O’Farrell must have known that no. 
seaman could be legally brought from the United Kingdom 
to Quebec without articles: and if the claims for wages 
had been brought in the usual manner before Mr. Maguire, 
he would undoubtedly have required the re-production of 
the articles before him ; and want of jurisdiction, arising 
from the non-termination of service, being thus made pa- 
tent, the cases must have been dismissed. But the Justices 
were further deceived, inasmuch as Kellow, against whom 
the proceedings were taken and the orders made, was not 
then master of the ship, and had not been so since the 15th 
of October, or for upwards of three weeks before the pro- 
ceedings were instituted ; and the only case in which the 
amount awarded in any order made by Justices of the 
Peace, directing payment to be made of seamen’s wages, 
can be directed to be levied by distress and sale of the ship 





(1) The Scotia, L. Canada Vice Adm. Rep., 164. 
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and tackle, is when the party directed to pay the same is 
the master or owner of the ship. (Merchant Shipping Act, 
sec. 523.) The reason of this provision is obvious, the 
ship cannot be seized upon an order made against a person 
who, at the time it is made, is neither owner nor entrusted 
with the possession or control of her. Even if the Justices 
had had jurisdiction, and the orders had been valid as 
against Kellow, the former master, they could not have 
justified the seizure of the vessel ; and Keane, the new 
master, and his people shewed great forbearance in not re- 
sisting by force an attempt to seize the vessel under illegal 
pretences. Their resistance would have been justifiable, 
though the consequences might have been lamentable. 


In this view of the case, it becomes unnecessary for me 
to inquire into the legal effect of the arrangement which 
Mr. Ritchie was induced to enter into with Mr. O’Farrell, 
the attorney of the seamen in order to recover quietly pos- 
session of the vessel, so that she might proceed on the 
voyage which she had commenced. Nor is it perhaps ne- © 
cessary to comment upon the attempt now made to revive 
and enforce the warrants after a lapse of four years, and 
against a bond fide subsequent purchaser and owner into 
whose hands the vessel passed upwards of three years ago, 
without notice, and under whose ownership the vessel has 
made several voyages to this port; the warrants having 
been moreover once executed by the seizure of the ship, 
which terminated in the arrangement made by Messrs. 
Ritchie and O’Farrell. Admitting hypothetically, that the 
service had terminated,—that the seamen were entitled to 
recover their wages,—that the proceedings before the Ma- 
gistrates were regular,—that the order against Kellow, who 
was not master, could be enforced against the ship, under 
the command of another master,—and that the seamen had 
a maritime lien upon the vessel,—still no case under the 
English law can be found in which such a lien has been 
enforced, after so long a lapse of time and the passing of 
the vessel into the hands of a third party, without notice. 
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By the law of France such a lien is extinguished if, after 
a voluntary sale, the vessel has made a voyage in the name 
and at the risk of the new purchaser, and without objec- 
tion on the part of the privileged creditor of the vendor. 
The celebrated Marine Ordinance of Louis XIV, confines 
this privilege to the wages of the sailors employed on the 
last voyage, whieh provision, with the qualification just 
mentioned, is also found in the present Commercial Code 
of France. (1.) The law of England has adopted no arbi- 
trary rule on this subject, but holding the lien not to be 
indelible, leaves the circumstances under which it shall be 
enforced, as against third parties, to the discretion of the 
courts, to be exercised as justice may require in the pecu- 
liar circumstances of each case, when one of two innocent 
parties must necessarily suffer by its being allowed or di- 
sallowed (2.): no stronger case than the present could 
arise for its disallowance. 


Under these circumstances the court can have no hesita- 
tion in dismissing the claim of Kinsley, and relieving the 
owner from all liability under the bail given by him in this 
cause, with costs against Kinsley. 


Jones and Hearn, for the Promoter. 


Dunsar Ross, Q. C., and Jon O’Farrezz, for the 
Claimant. 





8 () Ordonnance de la Marine, liv. 1, tit. 14, art. 16:—Code de Commerco, liv. 2, 
art. e 
, (2) The Hereyns, L. Canada Vice Adm. Rep., 274 :—Flanders on Maritime Law, 
1 p. 403. 
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SUPERIOR COURT.—ARTHABASKA. 


IN VACATION. 


Before Stuarr, Assistant-Judge. 


PERRAULT, ue eece acces 


Petitioner on Quo Warranto. 


vs. 
Brocuv, 000000500000 0150400 00e 0.050009 Defendant. 


mt 


Held :—That, where the person named 
by the warden of the County to preside 
st a meeting of electors assembled for 
the purpose of electing councillors for a 
municipality, absents himself after the 
commencement of the meeting, the elec- 
tors present have no right to name 
another presijent in his stead, and that 
the election made under the presidency of 
the person so named by the electors is 
nell and void. 


Jugé :—Que lorsqu'une personne nom- . 
mée par le préfet d’un comté pour prési- 
der une assemblée des électeurs, afta 
d’élire des conseillers pour une municipa- 
lité, s’absente après le commencement de 
telle assemblée, les électeurs présents 
n’ont pas le droit de nommer un autre 
président en son lieu et place, et que 
l'élection faite sous la présidonce de la 
personne ainsi nommée par leg électeurs 
est de nul effet. | 





Judgment rendered the 16th February, 1860. 





The warden of the County of Arthabaska had appointed 
one Louis Foisy to preside the general meeting of electors 
of the parish of St. Chistophe d’Arthabaska, which was to 
be held on the first Monday of January last, in pursuance 
to the Municipal Act of 1855, for the purpose of electing 
seven councillors for the municipality of the said parish. 
Foisy, having entered upon his duties as such president, 
proceeded to propose the names of several candidates, but 
a division taking place among the electors, as to who should 
be the seventh councillor, some of the parties present de- 
manded a poll; Foisy would not proceed any further 
and left the meeting. Thereupon, James Goodhue, Esq., 
the oldest magistrate present, was called to preside 
over the meeting, and immediately after taking the chair, 
opened a poll. An hour after the closing of the poll, 
Goodhue proclaimed as duly elected, the above named de- 
fendant Brochu ; Brochu having subsequently taken his seat 
as councillor for the said Municipality, the validity of his 
election was tried upon an information in the nature of a 
Quo Warranto brought by Perrault, the petitioner, one of the 
qualified electors of the Municipality. The evidence ad- 
duced in the cause established the facts as above stated. 
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Leccare, counsel for the defendant, pretended that accord- 
ing to the 18 Vict., ch. 100, sec. 27, par. 9, the electors 
had a right, in the absence of the person appointed by the 
warden, to name another to preside over the meeting. 


Duvat contrà, argued that the clause was applicable 
only to cases where the person so appointed by the war- 
den had not been present at all, and had taken no part in 
the election. 


Stuart, Assistant-Judge, gave a judgment of ouster 
against the defendant, declaring all the proceedings had un- 
der the presidency of Goodhue null and void, and setting 
aside the election of the defendant Brochu. 


In the course of his observations, his honor remarked 
that the person named by the warden having been presented 
at the opening of the meeting, had become and was in 
fact an integra] part of that assembly, and that the election 
could not be proceeded with during his absence, although 
he had improperly absented himself. 


In support of the above decision, his honor cited the case 
of Rex vs. Williams, 2 M. and S. 141 :—Rex vs. Butler, 8 
East, 388 ; and also Angell and Ames on Corporations, 
pp. 468, 469. 


Duvaz and TascHEREAU, attorneys for petitioner. 
Hours, for defendant. 


LecLair, counsel for defendant. 
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VICE ADMIRALTY COURT.—LOWER CANADA. 
Before :—Hon. H. Brack, Judge, Vice-Admiralty Court. 


Tue Marcaret,—Clark. 





Held:- lo That where s collision occurs; Jugé:—lo. Que lorsqu'une collision est 
Without blame being imputable to either | arrivée suns qu’ il y ait faute qui puisse 
party, the misfortune must be borne by | être attribuée a l'une ou à l’autre des 
the party on whom it happens to alight. | parties, les dommages doivent être sup- 

portes par la partie qui le+ aura soufferts, 

2. The practice of the Court is not to} 20. La pratique de la Cour est de n’ad- 
give costs on either sid> where a collision | juger des frais à aucuno des parties Jors- 
bas occurred from inevitable accident. ue la collision est survenue par un acci- 

ent inévitable. 


Judgment rendered the 20th. December, 1859. 





Hon. Henry Biacx :—The Warbarton a vessel of 405 tons 
burthen, loaded with deals, sailed from Quebec on the 18th 
of November, 1857, on her home voyage to London, and in 
the early morning of the 24th, the wind being then from the 
south-east ard, was beating down the river between Gaspé 
and Anticosti, under two close-reefed top sails, and on the 
starboard tack. The Margaret, a vessel of 559 tons bur- 
then, laden with wheat, flour and deals, sailed from 
Quebec for Liverpool on the 17th of the same month of 
November, and in the early morning of the 24th was also 
beating down between Anticosti and Gaspé, under close 
reefed topsails, fore-topmast stay sail and mizen stay sail, 
on the port tack, and going about five miles an hour. The- 
rate at which the Warburton was going is differently stated,. 
the man at the wheel saying it was from three to four- 
knots, the boatswain five or six knots, while the master 
says she was going about one knot, and the mate that she 
might be said'to-be hove to, and was scarcely under com- 
mand. About forty minutes past five, according to the 
Witnesses on the part of the Warburton, and about five 
according to those on the part of the Margaret, the two 
vessels met each other on opposite tacks, and the collision 
took place, the Margaret striking the Warburton on the 
port side, and doing the damage complained of. The 

8 
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Warburton was so disabled that she was obliged to be run 
ashore on Anticosti, and wintered there. The Margaret 

was also so much injured by the -collision that she had to 
go into Sidney in Cape Breton to repair, 


There is as usual some discrepancy between the evi- 
dence offered by the opposing parties, but the following 
facts appear to me to be clearly established. The War- 
burton was on the starboard, and the Margaret on the port 
tack. The Margaret had a good light at her bowsprit end, 
which was seen from the Warburton. The Warburton, a 
short time before the collision, had taken in her bowsprit 
light, for the purpose of trimming it, and it was so taken 
in at the time when she first saw the Margaret’s light ; but 
on seeing the Margaret’s light, the master of the War- 
burton ordered the binnacle light to be exhibited over her 
lee or port side about the main chains. The light of the 
Margaret was first séen about two points on the lee, (or 
port,) bow of the Warburton. The light which the master 
of the Warburton ordered to be exhibited when he saw the 
Margaret’s light, was seen suddenly by the people of the 
Margaret on her lee bow. There is the usual contradiction 
in the evidence as to the time which elapsed between the 
time when the vessels saw each others lights, and that at 
which the collision took place, the people of the War- 
burton saying they saw the Margaret’s light ten or fifteen 
minutes previous to the collision, and that they exhibited 
their binnacle light over the side immediately after first 
seeing the Margaret’s light. The Margaret’s people on the 
other hand say that they saw the Warburton suddenly, two, 
three, four and five minutes before the collision. They all 
say that as soen as it was seen the master ordered the Mar- 
garet’s helm to be put hard a-port, the main yard to be 
squared, and the mizen stay sail to be hauled down ; that 
these orders were obeyed, the helm being hard a-port, and 
the men being in the act of squaring the main yard and 
hauling down the stay sail when the collision took place. 
On the-other hand the master of the Warburton, on seeing 
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the Margaret’s light, ordered the man at the Warburton’s 
helm to keep his luff. Both vessels therefore appear to 
have done exactly what they ought to have done after they 
saw each other ; for, the Warburton, being on the star- 
board tack, was entitled by the rule of navigation to hold 
on her course, which she did ; and the Margaret was 
bound to give way, which she endeavoured to do, the or- 
ders given by her master being those best calculated to 
make her pay off. The only question is whether these or- 
ders were given and obeyed as quickly as possible after 
the Warburton’s light was seen, and [ see no reason to 
doubt they were. The witnesses on board the Margaret 
swear positively that they were given and obeyed imme- 
diatly the Warburton’s light was seen; and their direct 
evidence on this point, in my opinion, overbalances that 
of the people of the Warburton, which can only be founded 
on their estimate of the time which elapsed between the 
time when they shewed their binnacle light over the side 
of the vessel, and the time of the collision. The impos- 
sibility of forming any correct estimate of time in cases 
of this kind, amidst the hurry, excitement and confusion 
which necessarily prevails is too well known to need com- 


ment. 


Whether the collision took place at five o’clock as stated 
by the Margaret’s people, or at forty minutes after five as 
stated by those of the Warburton, it certainly took place 
before daylight. Both vessels appear to have done their 
best to comply with the regulation of the Amiralty then in 
force, which merely required that a sailing vessel should, 
between sunset and sunrise, on approaching any other 
vessel, shew a bright light in such a position as could be 
best seen by such other vessel, and in sufficient time to 
avoid collision. The new Admiralty regulations which re- 
quire constant lights, were not then in force, and therefore, 
we cannot say that the Warburton contravened any rule of 
navigation in taking in the bowsprit light for the purpose 
of trimming it, though it does appear very probable that 
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if there had been, throughout the whole time the vessels 
were approaching each other, a constant light at the bow- 
sprit end, the accident might not have occurred. The new 
regulations are evidently much better calculated to prevent 
accidents by collision than those for which they are substi- 
tuted ; and the mercantile world may, I think, be congra- 
tulated upon the care and science of which the authorities 
of the Admiralty have given proof in their promulgation. 
As they were not in force, and the Warburton complied li- 
terally with the then existing regulation by shewing a light 
on her quarter, as soon as possible after she saw the Mar- 
garet’s light, she cannot be said to have been in fault ; and 
I see no reason to regard the collision otherwise than as 
the result of inevitable accident. In such case the rule of 
law is thatthe damage must be borne by the party on 
whom it happens to alight ; the other not being responsible 
to him in any degree. Then, as to the costs incurred im 
the suit, the Court feels itself bound to follow the practice 
adopted by the High Court of Admiralty of England, 
which is, as stated by Dr. Lushington inthe case of The 
Itinerant, (1) not to give costs on either side when a colli- 
gion has occured from invevithble accident. 


PENTLAND and Pentianp for the Warburton.. 


Hour and Irving, for the Margaret. 





(1) 2. W. Bob. p. 244. 
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QUEEN’S BENCH 


Crown Sipe. 


DISTRICT OF MONTRE: 


Before :—Ay.win, Justice. 


Reena vs. Bruce. 





Held :—10. That, in the case submitted, 
“evidence to prove the advantage ac- 
cruing, und likely to accrue, to the pu- 
blic at large, from the sale and use of a 
certain manufactured article, could not be 
admitted, inasmuch as it is settled thit 
the circumstance that the thing com- 
pained of furnishes upon the whole a 

ater convenience to the public than 
t takes away, is no answer to an indict- 
ment for a nuisa \oce.”’ 

20. That the rule, sic ufére tuo ut ali- 
enum non lædas, which directs us to 
enjoy our own property in such a manner 
as not to injure that of another person, 
is a familiar maxim of the Common Law 
of England, as well as a maxim of the 
Civil Law. 

30. That in Lower Canada, where the 
Court is held before one judge and in 
banco, and never before more than two, 
the motion for a sew trial in cases of 
phased misdirection becomes imprac- 

6. 


Juge : lo. Que, dans l'e-pèce, ‘ un 
témoignage pour constater l'avantage ré- 
sultant, ou qui pourrait résulter, au pub- 
bl'e en général, de la vente et de l’u-age 
d’un artic.e manufacturé, ne pouvait etre 
admis, en autant qu'il est reglé que le | 
fait que ia chose dont on se plaint est sur 
le tout plus commode au public que les 
inconvénients dont on se plaint, n'est pas 
une defense à une accusation pour une 
nuisance ?’ 

Zo. Que la règle, sic utére tuo ut ali 
enum non lædas, qui nous enjoint de jouir 
de co qui nous appartient de maniere à 
ne faire tort à personne, est une maxime 
familière du droit commun de l'Angle- 
terre, aussi bien qu’une maxime du Droit 
Civil. 

30. Que dans le Bas-Canada, où la Cour 
est présidée par un seul juge, in banco, 
et jamais par plus de deux, la motion 
pour un nouveau procès dans les cas de 
misdirection devient impraticable. 


Judgment rendered the 24th. March, 1860. 





The case having been heard before a full bench, judg- 
ment was pronounced as follows by : 


AyLzwin, Justice :—In this case, which was tried in Oc- 





tober last, the defendant was convicted of a nuisance in 
setting up and carrying on a manufactory of animal manure, 
in the Quebec Suburbs, near the common Gaol of the dis- 
trict, and a motion was made to set aside the verdict, and 
for a new trial. The grounds stated on behalf of the defen- 
dant, are : 


Ist. The rejection by the Judge who presided at the trial 
of evidence to prove the advantage accruing, and likely to 
accrue, to the public at large, from the sale and use of ma- 
nufactured animal manure. 
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2nd. Misdirection, in declaring that the rule, or one of 
the rules by which the Jury should be guided was con- 
tained in the maxim, sic ulére tuo ul alienum non ledas, 
importing, thou shalt not use what is thine in such wise 
as to injure or annoy thy neighbour, which maxim was 
one of the Civil Law, and not one of the rules of the 
Criminal Law of England. 


8rd. Misdirection, in declaring that the testimony on 
behalf of the said defendant by several witnesses residing 
in the neighbourhood of the factory, to the effect that they 
had suffered no discomfort or annoyance in or about their . 
respective residences from certain odours, proceeding from 
the said factory, was not of equal weight as the testimony 
of certain other witnesses produced and examined on be- 
half of the prosecution, who swore that they had suffered 
annoyances and discomfort from the said odour, although 
some of them lived at a greater distance from the said 
factory than the witnesses for the defence, and in declaring 
that the evidence so adduced by the defendant was merely 
negative, while the testimony for the prosecution was affir- 
mative. | 


Ath. That the verdict was rendered contrary to law, 
evidence and justice. 


The application for a new trial, on the ground of misdi- 
rection, having raised an important question of practice, it 
was deemed proper specially to call the attention of all the 
Judges of the Court to it, in order to the establishment of 
uniformity of decision in the several districts, and judg- 
ment is now to be delivered in the premises. The Judges 
are unanimously of opinion that no such motion can be 
entertained. This Court sits in bank, and by the 32nd 
section of the statute of the 12 Victoria, cap. 37, one Judge 
forms a quorum, and exercises all the power and authority 
of the full Court, composed of all the Judges. The pro- 
ceedings of the Court in bank, are therefore not more sus- 
ceptible of revision, orexaminable in the shape of a motion 
for a new trial, when had before one Judge, than before 
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two, three, four or the whole Court. In treating of New- 
Trial, in England, Chitty, Criminal Law, vol. 1, p. 659, 
says :—‘* When the application is regularly made in Court 
upon grounds prima facie sufficient, they will award a rule 
to shew cause why a new trial should not be granted. On 
this the puisné judge of the Court, applies to the Judge 
who tried the cause, unless he were one of the Judges ot 
the Court, for a report of the trial and a statement of his 
opinion respecting its merits. If he signify his dissatisfac- 
tion the remedy prayed for is usually allowed ; if he de- 
clare his concurrence with the verdict it is commonly re- 
fused ; but if he merely report the evidence without giving 
any decided and satisfactory opinion, the Court ‘will admit 
the question to be argued before them.” In Lower-Canada, 
where this Court is held before one Judge, and never before 
more than two, the motion for a new trial in cases of sup- 
posed misdirection, becomes impracticable. If such a motion 
could be received at all, it would paralyze the Court, and 
in the outlying districts, such as Three-Rivers, St. Francis, 
Ottawa and Kamouraska, where regularly only one Judge 
can sit, the party accused would virtually have an appeal 
in every case, and the respite of one or more terms, at 
his own pleasure. Incenvenience it is true might arise 
from the want of a new trial, in particular cases, but 
whenever reasonable doubt shall exist, it is to be expected 
that the Judge will be ready to state a case for the opinion 
of the Court of Criminal Appeal as lately constituted, and 
in this shape redress will be afforded. 


In the present instance, there is nothing to authorize a refe- 
rence to the Appeal side of the Court. As to the first ground 
stated in the motion, as a misdirection of the Judge :— 
“[tis now settled that the cireumstance, that the thing com- 
plained of furnishes, upon the whole, a greater convenience 
to the public than it takes away, is no answer to an indict- 
ment for a nuisance.” (1). 





(1) Roseoe’s Evidence in Crirainal orses, p. 177, Ward’s cere :—4 A. and E., 
384 :—R vs. Morris, 1 B. and Ad. 441 :—R. va Randall, Carr and M. 496 :—Arcb- 
boll's Criminal Pleading, 746 :—R. vs Tindall, L Nev. and P.719:-6, Adol. 
and E. 143 :—Reg. va. Botts, 2 E. and B., 1023. 
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As to the second ground of supposed misdirection, it is 
wholly unfounded, inasmuch as the rule sic ulé.e tuo ut 
alienum non lædas, which directs us to enjoy our own pro- 
perty in such a manner as not to injure that of another, is 
a familiar maxim of the Common Law of England, as 
well as a maxim of the Civil Law. (1). 


The pure moralitv of this beautiful rule would secure its 
introduction into the law of every Christian land, and it 
is not less English than it is Roman. Its application to 
nuisance is direct and manifest. 


As to the two remaining grounds, it will suffice to say that 
is was put to the Jury to pronounce if the business carried 
on by the defendant was productive of smells offensive 
to persons passing along the public highway, and 10 the 
inmates of the Common Gaol. (2) The distinction between 
affirmative and negative testimony, was pointed out to 
the Jury in the Judge’s charge, and they were distinetly 
told that it was for them exclusively to weigh the testitnony 
on both sides, and to determine which preponderated. No 
opinion was expressed by the Judge upon the merits, but, 
it has been held, that ‘where verdict is consistent with 
justice, a new trial will not be granted on account of a 
strong expression of opinion on the part of the Judge, 
as to the merits.” (3). The proximity of the manufactory 
to the Common Gaol, and the necessary exposure of the in- 
mates of this crowded building to the consequences of of- 
fensive smells, make the case additionally important} to the 
public Again the nature of the thing manufactured, that is 
animal manure into which the offal of cattle is converted 
by a very ingenious contrivance, is not to be lost sight of. 
Notwithstanding the value of the process, it is plain that it 
is not one which ought to be carried on in such a thorough- 
fare as the Quebec suburbs near the Gaol. The veidict of 


(1) See Broome’s Legal Maxi rs, 161-172, and the numerous cases there cited. 
(21 See Rex vs. Reid, 2 C. and P. 485. 
(3) 1 Burr, 64:—2 Salkeld, 644, 6, 8, 653 :—1 Chitty’s Criminal Law, 657. 
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the Jury was supported by the evidence and there is no 
reason to be dissatisfied with it, it met the justice of the 
case. ‘ And it is a general rule that even where grounds 
are laid, which in general are sufficient, a new trial will 


not be granted to encourage a disposition to litigate, or unless 


it is necessary in order to obtain substantial justice. ” 


The order must go that the defendant take nothing by 
the motion. | 


As the voluntary discontinuance of a nuisance always 
has an influence in the award of judgment, the case will 
be directed to stand over till the next term. 


Jounson, Q. C., for prosecution. 


Drummonn, Q. C., for defence. 
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BANC DE LA REINE, 


En APPEL. 


Présents: Sir L. H. LaFonratnx, Bart., Juge-en-Chef, 
AYxLwIN, Duvaz, Merepirn et C. Monnexer, Juges. 


DISTRICT DE MONTREAL. 


CUMMINGS et al,...... soso voos ceccsccceses Appelants. 
, et 
SMITH CL AL, cence cccsccccevees 000060 000008. Intimés. 





être tenu de se soumettre aux conditions | to submit to the conditions of a deed of 
d'un ac e d’atermoiement fait entre son | composition entered into betwe: n u deb- 
débiteur et la majorité des créacciers de | tor and the majority of the creditors of 
ce dernicr. the latter. 

20 Que tous les biens d’un débiteurin-| 20. That all the effects of an inrolveut 
solvabie deviennect et sont le gage com- | debtor become and are the commun pro- 
wun des créanciers, ot qu’i's ne peuvent : perty of the creditors, and that such gouds 
être souetraits au coutrôle d'aucun d'oux | cannot be taken from the controt of any 
par les actes du débitour. of them by the acts of the debtor. 

30. Que tout transport fait par ls débi-| 30. That any asrignment made by an 
teur insolvable de ses biens pour les | inselvent debtor with a view of withdraw- 
soustraire à l'act'on de ees créanciers ou|irg his effects from the action of the 
d'aucun d'eux, est absolument nul, sui- | whole or ofany of his credi ors is absolutely 
vant les dispositions de |’ Edit du mois de | aull, under the provisions of the edict of 
mai, 1609. the month of may, 1609. 

40. Que. dans l’espace, le titre invoqué do Tuat, in the case submitted, the 
par les intimés était un acte entaché des|titlo invoked by the respondents was a 
vices ci-dessus. deed tainted with the vices above men- 

tioned. 

Go. Que de plus, cet acte, qui étaitun2| 50 That morever, this deed, which was 
cession omnium bonorum, de tous les biens | au assignment vf all the effects of the 
du def-ndeur insolvable aux opposants, | insolvent debtor to the opposant-, was not 
n’a pas été suivi d’une tradition légale ou | followed by legal tradit:on or by a de- 
d'un déplacement, de minière à faire | plasement, in such way as to vest the 
passer les biens védés aux opposants. effects transferred in the opposauts. 

60 Que nonobstant le mot “agent,’*| 60. That notwihstanding the word 
ajouté sur l'enseigne après le nom du de- | “agent,’’ ad led to the name of the defen- 
fendeur, les circonstances denotent que | dant upon bis sign, the circumstanccs of 
ce défendeur est resté on possession. the case indicate that the defeudant re- 

mained in possossion. 

7o Que les irtimés n'ont pas payé] 70 That the respondents did not pay 
Je prix stipulé en l’acte de cession susdit,| the price stipulated in the deed of us- 
de loura deniers privés, mais, avec le pro-| signment above mentioned, out of their 
duit des effets vendus, ont soidé soule- | private funds, but out of the proceeds . 
ment une partic du prix. of the effects sold, paid only a portion of 

the price. 

8e. Que la nullité de cet acte decession| 80. That tho nullit> of the deed of as- 
pouvait ètre demandée sur contestation} signment cou'd be prayed for upon ine 
d'une oppsition qni l’invoquait, ot que} contestation of an oppostion founded 
la Cour puuvait adjuger sur cette de-| upon it, and that the Court coud al- 
mande en nul'ité, sans qu’il fut néces-| judicate upon this demand en nullité 
saire d'une action directe prealable de la! without the necessity of a direct action, 
rature d'une action revocutoire, où actio | in the nature of a revocatory action, or 
Pauliana. actio Pauliana. 


Juzé :—lo. Qu'un créancier ne = Held :—lo. That a creditor is not bound 





Jugement rendu le 6me. décembre, 1860. 





Les faits de la cause et les questions soumises par les 
parties, respectivement, a Ja considération du tribunal d’ap- 
pel apparaissent suffisamment des observations suivantes : 
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Mezrenirn, Justice, dissenting.— Although I cannot concur, 
in all respects, in the judgment which is about to be ren- 
dered in this cause, I am nevertheless of opinion that the 
plaintiffs have just reason to complain of the deed of sale 
of the 24th October, 1855, by which the opposants, respon- 
dents in the present appeal, acquired the whole of the stock 


in trade of the defendant. 
e 


At the date of the deed,. the defendant was notoriously 
and hopelessly insolvent, and he sold his stock in trade to 
the opposants, not in the usual course of business, but in 
the manner that the assets of a bankrupt estate are usually 
disposed of. 


Goods and merchandize which costs £4110 2 1, were 
sold at a very long credit for one half of that sum ; and the 
outstanding debts amounting to £1290 4 6, were sold for 
3s. 4d. in the pound, or about £215. The evidence is very 
conflicting as to the fairness of the prices thus paid; butI do 
not intend to express any decided opinion in relation to 
that point; because the judgment of the Court does not 
turn upon it, and besides, if the controversy between the 
parties were limited to the question as to the legality of the 
deed, the case could, in my opinion, be determined in favor 
of the plaintiff irrespective of the sufficiency or insufficiency 
of the price. 


I may however incidentally observe that as the opposants 
Were two of the three persons named as a committee in 
the interests of the creditors, it would have been, to say 
the least, prudent for them to have caused other persons to 
be named in their stead, before they undertook to deal with 
the defendant on their own account, and in a manner which 
manv of the creditors thought adverse to their interests. 


The main ground upon which I deem the deed to be ob- 
jectionable is as follows. The defendant being notoriously 
Insolvent, wished to pay one class of his creditors, called 
his old creditors, 4s. in the pound, and 10 pay another class 
of his creditors, called his new creditors, 12s. in the pound. 
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I do not think it necessary to express any opinion as to 
the reasonableness or unreasonableness, under the par- 
ticuiar circumstances of the case before us, of the proposal 
so made by the defendant. It is sufficient for us to know 
that the old creditors to whom the dividend of 4s. was 
offered were not bound to accept that offer, and that the de- 
fendant and the new creditors had no right to attempt to 
coerce the hole creditors to accept any dividend as a pay- 
ment in full. The defendant however appears to have 
been determined to do so, and, evidently with that view, 
sold the whole of his estate to the opposants, taking pro- 
missory notes, payable to his own order, and drawn in 
sums to correspond with the dividends payable to each of 
his creditors, according to the division which he proposed 
to make between the new and the old creditors. The effect 
of this arrangement was to deprive the dissenting creditors 
completely of any control over the estate of their insolvent 
debtor. 


Before the sale the defendant had goods which cost 
above £1100, and debts amounting to £1290, besides his 
furniture and shop fixtures, which the creditors could have 
made available for their claims. After the sale, assuming 
it to be valid, the creditors could not have seized the goods, 
debts, furniture or shop fixtures, because they had become 
the property of the opposants ; nor could they seize the price 
because it was in the shape of negotiable paper in the port- 
folio of the insolvent debtor; and thus effectually beyond 
their reach. 


No more thorough means, supposing them to be legal, 
could have been devised to enable an insolvent trader to 
dictate terms to his creditors ; and a judgment sanctioning 
such an arrangement would be in effect a declaration that 
the law recognized a mode of proceeding by which an in- 
solvent merchant, with the consent of a majority of his cre- 
ditors, could prevent the minority from participating in his 
estate, unless they thought fit to accede to the terins pro- 
posed by the majority. 
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I cannot concur in the proposition advanced during the 
argument in this cause—that the instant a man is insolvent 
he ceases to be the owner of his goods,—or in the proposi- 
tion that a notoriously insolvent trader cannot dispose of 
his stock in trade without the consent of all his creditors. 
I readily admit that the estate of a debtor is the gage of his 
erediturs ; but although it may be the gage of the creditors, 
it still remains the property of the debtor, who has not only 
the right, but is-bound in duty, to make it available as far 
as possible for the discharge of his liabilities. Our law 
does not provide for the administration of the estates of in- 
solvent traders, and every one, who has had occasion to 
think on the subject, must be aware that insolvency not 
only does not afford a reason for suspending the adminis- 
tration of a merchant's estate, but may often be a reason 
for increased activity in such administration. Now as an 
insolvent estate must be administered, and as the law has 
not provided for the administration of such estates other- 
wise than by the owner, it follows that the owner must 
have the right to administer it, so long as it remains in his 
hands—and if in the course of such administration it be- 
comes necessary for the debtor to dispose even of the whole 
of his stock of goods, I hold that he has the power to do 
so, without the consent of all the creditors being necessary, 
because the debtor in such case is not merely the adminis- 
trator, but is the true owner of the estate. But if it can be 
shown that such a sale tends to defeat, impair or even re- 
tard the payment of the just claims of the creditors of the 
vendor, or of any of them, or to give some of the credi- 
tors an illegal preference over the others, it is liable to be 
setaside. In the present instance it is not necessary to de- 
termine upon whom the onus proband: lies in such a case, 
because the plaintiffs have clearly proved that the deed im- 
pugned does directly tend to impair their rights in a most 
important manner—nor is it necessary to inquire how far 
such a purchase should be considered in bad faith, merely 
from the fact of the purchasers being aware of the insol- 
vency of the seller. This much however is plain, that 
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where a trader is notoriously insolvent, his creditors are 
the parties chiefly interested in his property, and no person 
can be regarded as purchasing in good faith the property 
of a trader so insolvent, if he do so in a manner which 
must necessarily prejudice the rights and interests of those 
principally interested in the property: purchased. 


In the present case it is proved by Mr. Barry, that when 
he refused to accept the proposal made by the defendant, 
Mr. Jobn Smith, one of the opposants, said that “ he would 
“ get the defendant to make an assignment to him of all his 
“estate, out of which he would pay himself in full, and 
“ that the rest of the creditors might go to the devil.” And 
Mr. Barry further proves that the defendant expressly ad- 
mitted to him that he had made the assignment for the pur- 
pose of preventing the firm of which Mr. Campbell was a 
member from exercising their legal recourse against his 
estate. 


I would not be disposed to allow the decision of this case 
to turn upon the proof of remarks that were perhaps made 
in a moment of excitement, and in relation to which it is 
even possible there may have been some misapprehension. 
But independently of the evidence as to the above declara- 
tion it is established that the proposals made by the de- 
fendant, and objected to by the plaintiffs, were so made not 
only with the sanction, but upon the recommendation of 
the opposants; and the manner in which the deed was 
framed, and the consideration paid, establishes conclusive- 
ly that the arrangement was carried out in the manner al- 
ready mentioned, for the purpose of enabling the defen- 
dant to compel the dissenting creditors to accept the pro- 
posal so made. Moreover, whatever may have been the in- 
tention of the parties, the necessary consequence of the 
deed objected to was to enable the defendant to coerce a 
portion of his creditors ; and the parties to that deed must 
be presumed to have foreseen the necessary consequences 
of their own acts. 
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Independently therefore of all other considerations, | 
would deem it my duty to set aside the deed in question, 
because it was intended to be, and if allowed to subsist, 
would be the means of enabling the defendant to set a 
portion of his creditors at defiance, unless they agreed to 
accept from his estate, a dividend less than that to which 
they were by law entitled. 


Before leaving this branch of the subject I may observe 
that if it had been shown, as was attempted, that the plain- 
tifis had consented that the new creditors should be privi- 
leged, the cause weuld have presented a very different 
aspect. In that case (assuming that the price paid was in 
all respects a fair one) the plaintiff would not have had 
any cause of complaint and I would be disposed to hold in 
this as in other cases, that “ l’inlérét est la mesure des ac- 
tions ” ; and I would not allow an unreasonable creditor 
to object to an arrangement manifestly for the purpose of 
seeing the estate of his debtor wound up by judicial sales— 
a mode of settlement which could not fail to be most inju- 
rious to all interested in the estate. 


I now pass to the consideration of the second question 
raised in this case. Had the plaintiffs a right to proceed 
by execution as they have done, or were they bound to pro- 
ceed by an aciton rérocatoire as contended by the oppo- 
sants ? 


I have gone over, and considered, with much care, the 
evidence in this case, without being able to discover any 
grounds which would justify me in saying that the deed of 
sale in question is any thing else than what it purports to 
be, an actual transfer of the property mentioned in it to the 
opposants. 


It is beyond doubt that the opposants, whose standing 
and solvency are not questioned, gave their negotiable pa- 


per to the amount of £2181 16 0 for the property mention- 
ed in the deed impugned. 
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The learned counse! for the plaintiffs have submitted care- 
fully prepared statements tending to show that the price 
thus paid was not a fair or reasonable price, and I must 
say it appears to me that the price paid was very low. It 
is nevertheless true that a majority of the creditors were 
satisfied with the price, and what is quite as important, in 
so far as the plaintiffs are concerned, their objections, end 
those of the creditors who acted with them, seem to have 
been confined to the unfairness of the distribution proposed 
by the defendant. The price thus paid by the opposants 
was distributed among the creditors who were willing to 
receive their respective shares—and all the goods that were 
afterwards purchased on credit were purchased, not on the 
credit of the defendant, who in fact had none, but upon 


the credit of the opposants. 


These facts, and many others of minor importance point- 
ing in the same direction, which are not and cannot be de- 
nied, seem to me utterly inconsistent with the idea of a 
simulated deed. Why should we suppose, in the absence 
of all proof to that effect, that the opposants, who had thus 
given their paper and otherwise pledged their credit to the 
extent of thousands of pounds, did not intend to become 
the proprietors of the goods for which they had given their 
paper and pledged their credit. That the deed in question 
is objectionable, I have no doubt, but that the opposants 
really intended to become, under it, the owners of the pro- 
perty therein mentioned, and hoped to make a profit upon 
the transaction, I ho'd to be equally certain. 


As to the delivery it appears to me to have been as com- 
plete as it could have been under the circumstances of the 
case. There was no concealment about the sale, on the 
contrary, it was known to all who were interested in the 
matter ; the same deed which contained the conveyance of 
the goods, contained also a tran-fer of the leases of the 
premises in which the goods were situated; and the exe- 
cution of the deed was followed by a formal delivery of 
a part of the goods for the whole. The transfer of the leases 
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and formal delivery of the goods, vested in the purchasers 
a possession as thorough, complete and exclusive, as if an 
actual déplacement had taken place ; and [ cannot see that 
any object would have been attained by removing the 
goods from the store in which they were, in order after- 
wards to replace them in the same store. 


The observation of Delamerre and Poitevin (1) “ effecti- 
‘ vement le magasin du vendeur étant devenu le magasin 
de l'acheteur, dans quel but celui-ci enleverait-il la chose?” 
is perfectly applicable to the present case. Duvergier, says: 
La remise des clefs ne déplace point les choses vendues ; 
mais elle produit à peu près le,même résultat ; elle don- 
“ ne au propriétaire nouveau le moyen d’en disposer à son 
“ gré, en même temps qu’elle ôte cette faculté à l’ancien 
“ propriétaire ; elle place les choses, non dans la main de 
 l’acheteur, mais sous sa main.” (2) And these opinions of 
the modern french writers are little more than the repetition 
of the authority from Pothier’s Traité de la Propriété, No. 
“199, &c. “ Cette tradition (la, tradition symbolique) 
“est équivalente à la tradition réelle qui serait faite 
“de la chose même : par exemple, lorsque je vous ai 
“remis entre les mains les clefs d’un magasin où sont 
“des marchandises que je me suis obligé de vous 
“livrer, pour que vous puissiez les enlever quand bon 
“ vous semblera : je suis censé par cette tradition des clefs, 
“vous avoir fait la tradition des marchandises. Si quis 
“merces in horreo repositas vendideril, simul atque claves 
“ horret tradiderit emptori, transfert proprietatem mercium 
“ad emptorem. L. 9, S. 6 ff. de acg. rer. dom.” 


It is moreover to be observed, and I regard it as one of 
the most important facts in the case, that the plaintiffs al- 
lowed more than eleven months to intervene between the 
sale made to the opposants, and the seizure made at their. 
instance. During that time the greater part of the goods 





(1) Traité de la Commission, No. 231. 
(2) 16 Toullier, Vente, No. 248. ler vol. de la Continuation par Duvergier. 
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transferred by the defendant were disposed of in the usual 
course of trade, and were replaced by others purchased 
partly for cash and partly on the credit of the opposants. 


At the time of the seizure the greater part of the goods 
in the store had never belonged to the defendant, and the 
evidence establishes that it would not be possible to parti- 
cularize from the procès verbal what part of the stock seized 
formerly belonged to the defendant, and what part was 
purchased by the opposants. 


Such are the leading facts of the case, and if, as I think, 
it is plain that the opposants ought to be held accountable 
for the property of the defendant which they have assisted 
in placing beyond the reach of the plaintiffs, I think it 
equally plain that the plaintiffs, after having remained 
inactive for eleven months after the sale to the opposants, 
ought not to be allowed by means of an execution to ap- 
ply goods purchased on the credit of the opposants, and 
which the defendant could not have purchased, to the pay- 
ment of his debts. If the goods which at one time belong- 
ed to Mann could now be separated from those which ne- 
ver belonged to him, I would think it my duty to set aside 
the deed and to maintain the seizure ; but as the goods 
upon which the plaintiffs have a claim are not distinguish- 
able from the other goods seized, belonging to the oppo- 
sants, 1 think the proceeding by execution was not jus- 
tifiable in the present case. . 


I will merely add that although I think the respondents 
have shown that their opposition ought to be maintained, 


yet I cannot say that under all the circumstances, as they 


appeared to the plaintiffs, their seizure was inexcusable. 
Mann and his wife remained in the premises after the sale 


to the opposants, which was of itself a suspicious circum- 
-gtance ; and in addition to this, although the word “ agent ” 


was added, after Mann’s name on the sign of the shop, 


yet Mann’s name withont the addition of the word 
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*“ agent ” was allowed to remain until the seizure, on pla- 
cards conspicuously placed in the premises in question. 
These circumstances may, I think, be regarded as afford- 
ing the plaintiffs a reasonable excuse for the course they 
pursued ; so much so, that, had the case come before me 
in the Court below, I would not have been disposed to con- 
demn the plaintifis to pay the costs of the seizure ; but 
now that all the facts of the case are established before the 
Court, I do not think that the circumstances to which I 
have adverted, would justify us in maintaining a seizure, 
which, if carried into effect, would cause a large quantity 
of goods and merchandize belonging, as I think, unques- 
tionably to the opposants, to be applied to the payment of 
debts due exclusiveiy by the defendant. 


Sir L. H. LaFonTaine, Bt., Juge-en-Chef :—Sur juge- 
ment par eux obtenu contre le défendeur le 31 mars, 1856, 
des demandeurs font émaner un writ d’exécution de bonis, 
et font saisir tous les meubles, effets et marchandises qu’ils 
trouvent en la possession du défendeur dans ses magasins 
et dans les appartements garnis qu’il occupe avec sa fa- 
mille. 


Le 13 octobre, 1856, les intimés logent chez le Shérif une 
opposition afin d’annuler, prétendant -que tous les objets 
saisis leur appartiennent et sont en leur possession, en ver- 
tu d’un acte de cession du 4 octobre, 1855, que leur en 
avait fait le défendeur. 


Le défendeur avait failli en 1853, et avait alors composé 
avec ses créanciers, promettant leur payer 15s. par louis, 
payable dans 15 mois, c’est-à-dire, ds. par mois. Il avait 
effectué huit de ces paiements (c’est-à-dire, 8s.) sur cette 
composition, lorsqu’en 1855, il faillit -de nouveau, et fit aux 
opposants l'acte de cession ci-haut mentionné. Le prix 
qui y fut indiqué comme devant être payé par les cession- 
naires, était fixé à la somme de £2181 16 payable à di- 
verses échéances au moyen d’un certain nombre de billets 
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a ordre consentis par les opposants et par eux délivrés au 
défendeur. Ces billets représentaient le chiffre de la com- 
position que le défendeur lors de sa seconde faillite avait 
offerte a ses créanciers, et que plusieurs de ceux-ci avaient 
acceptée, tandis que d’autres, du nombre desquels sont les 
demandeurs. l’avaient refusée. Cette nouvelle composi- 
tion n’était pas la même pour tous les créanciers. On avait 
fait une distinction entre les créanciers nouveaux, c’est-à- 
dire ceux dont les créances étaient postérieures à la pre- 
mière faillite, et les créanciers anciens, c’est-à-dire, ceux 
dont les créances étaient antérieures à cette première faillite. 
Aux premiers la nouvelle composition avait l’effet d'offrir 
d’abord 8s. par louis, puis 4s. par louis, sur la balance de 
leurs créances, déduction faite de ces 8s. Mais aux créan- 
ciers anciens l’on n’oftrait que 4s. par louis sur la balance 
de leurs créances, telles que réduites par le paiement des 
83. qu’ils avaient reçus en vertu de la première composi- 
tion, celle arrêtée lors de la faillite de 1858. 


Les billets à ordre ainsi signés des opposants ne devaient 
être livrés à l’une et à l’autre classes des créanciers, qu’en 
autant que ceux-ci accepteraient la seconde composition, 
et donneraient quittance au défendeur. Ils ne devaient pas 
profiter à ceux qui s'y refuseraient. Tel était le but'de la 
cession dont il s’agit. 


Cette cession est attaquée par les demandeurs comme 
étant faite en fraude de leurs droits et à leur préjudice ; ils 
prétendent en outre qu’elle est nulle, parce qte le défen- 
deur était alors insolvable, en faillite et en déconfiture, et 
ce à la connaissance des opposants ; parce qu’il n’y a 
jamais eu de déplacement ou tradilion réelle, et que le dé- 
fendeur est toujours resté en possession comme propriétaire 
des effets ainsi transportés. 


Dans leur réponse spéciale aux exceptions des deman- 
deurs, les opposants ont dit qu’ils ignoraient si le défen- 
deur était alors en état ou non de payer ses dettes. C'était 
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une assertion qui, il faut l’avouer, fait preuve d’un certain 
aplomb. Il était impossible d’y persister jusqu’au bout. 
Aussi l'avocat des opposants a-t-il admis franchement, à 
l'audience, que le défendeur était insolvable, et que ses 
clients le savaient, lorsqu’ils ont concouru à l’acte de ces- 
sion. La notoriété de ce fait est établie de la manière la 
plus positive par l’enquête. 


Les opposants prétendent, non pas qu’il y a eu déplace- 
ment, mais qu’ils ont obtenu une tradition symbolique, et 
que cette tradition équivalait à une tradition réelle. Cette 
préténdue tradition symbolique aurait eu lieu de la manière 
suivante: les clefs des magasins auraient été le même jour 
mises entre les mains de l’un des opposants ou de son com- 
mis, on lui aurait de même, dans chaque magasin, fait 
toucher deux ou trois pièces de marchandises, en lui disant : 
ceci vous appartient ou à votre %raître, et le commis aurait 
assisté pendant quelques jours à la fermeture des portes, le 
soir à l’heure du coucher. J’oubliais de dire qu'on avait 
aussi ajouté le mot ‘“ agent ” sur l'enseigne, mais il parait 
que ce mot y avait été placé tellement de travers qu’il était 
presqu'impossible pour les passants de le lire. 


I] serait oiseux d'entrer dans le détail de la longue en- 
quête qui caractérise cette cause. Qu’il me suffise de dire 
qu’il résulte clairement de cette enquêt:, que le défendeur 
malgré ce prétendu acte de cession, n’a jamais cessé d’a- 
voir la propriété et la possession des effets, qu’il n’y a 
jamais eu de tradition réelle, ou même symbolique efficace- 
ment faite, que le défendeur a de même eu lui seul, la 
propriété et la possession des marchandises qu’il a achetées 
depuis la cession pour alimenter son commerce. Il les 
achetait lui-même, tantôt au comptant, tantôt à crédit, et 
si quelquefois les avances ne lui étaient faites que sur la 
foi des opposants, il n’en est pas moins vrai que c'était lui- 
même qui les achetait et les revendait dans ses magasins 
pour son propre compte et profit. S'il faisait des dépôts 
aux Banques, pour n’en pouvoir ensuite être rétirés que 
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sur les ordrés des opposants, c’était uniquement pour ga- 
rantir à ces derniers que les divers billets à ordre qu’ils 
avaient signés et qui avaient été distribués aux créanciers 
acceptant la composition offerte avec sa condition, seraient 
payés, comme ils devaient l'être, non pas avec leurs pro- 
pres deniers, mais bien avec ces mêmes dépôts, le produit 
de l'exploitation que le défendeur continuait de faire 
de son commerce. Les opposants ont aussi dit qu'après 
la prétendue cession, le défendeur avait agi unique- . 
ment comme leur employé “ clerk and servant in their 
employ ” mais ils ont oublié de prouver quel était le 
chiffre des gages qu’il recevait ou devait recevoir, lui, sa 
femme et ses enfants, tous travaillant à faire valoir le com- 
merce dans lequel il était ainsi engagé. 


De déplacement, il n’y en a pas eu. De tradition sym- 
bolique, en la supposant admissible en pareil cas sur l’au- 
torité de Pothter, dans son Traité de la Propriété, No. 199, 
il faudrait au moins que cette tradition, pour valoir, fut 
sincère, de bonne foi, de nature à mettre le cessionnaire 
vraiment en possession des effets, pour pouvoir en disposer 
lui-même comme maître et propriétaire à son profit. Voilà 
latradition symbolique dont parle Pothier, quand il dit: Par 
“ exemple, lorsque je vous ai remis entre les mains les clefs 
‘© d’un magasin où sont des marchandises que je me suis obligé 
‘6 de vous livrer, pour que vous puissiez les enlever quand bon 
“€ vous semblera : je suis censé par cette tradition des clefs, 
“ vous avoir fait la tradition des marchandises.” Latradition 
que les opposants invoquent n’a rien de ce caractère de bonne 
foi et de sincérité qui est requis pour la validité d’une tra- 
dition symbolique, car il est évident, du moins à mes yeux, 
que le défendeur n’a jamais eu la volonté de transférer la 
propriété aux opposants, et que ceux-ci n’ont jamais eu 
celle d’acquérir cette propriété. ‘ Cependant,” dit Pothier, 
No. 235 “ il faut que le consentement intervienne sur la 
‘ translation de propriété, c’est-à-dire, qu’il faut que celui 
“ qui fait la tradition ou qui y consent, ait la volonté de 
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transférer à celui qui la reçoit, le droit de propriété qu’il 
‘€ a de cette chose, et que celui qui la reçoit ait pareille- 
‘ ment la volonté d’acquérir ce droit de propriété.” 


Cette cause rappelle celle de Sharing et Meunier, (1) dans 
laquelle les juges de cette Cour ont été également partagés. 
Mais elle se présente sous un jour encore plus défavorable 
à la partie cédante et à la partie cessionnaire, à raison de 
l’injuste inégalité du dividende offert, en ce qui regarde les 
créanciers anciens. Sur quel principe peut on justifier 
cette inégalité. C’est ce que je n'ai encore pu découvrir. 
Les nouveaux créanciers ne doivent être payés que par 
contribution avec les anciens. (2) Ici, au contraire, les 
nouveaux créanciers doivent recevoir 8s. par louis de plus 
que les anciens, c’est-à-dire, qu'à chaque nouvel achat que 
faisait le défendeur, le vendeur avait l’avantage de voir 
attacher à sa créance le privilége de prélever 8s. par louis 
au préjudice des anciens créanciers, sans doute pour con- 
soler ces derniers de la pénible nécessité dans laquelle ils 
avaient été d’attendre plus longtemps le paiement de leurs 
créances. Où est la loi qui accorde ce privilége ? Il me 
semble qu’en si beau chemin, les nouveaux créanciers 
n’auraient pas dû s’arréter. Que ne réclamaient-ils le même 
privilége pour la totalité de leurs créances. S’il pouvait 
exister pour une partie, il me semble qu’il devrait exister 
pour le tout. Cette inégalité seule dans la composition 
offerte, suffit pour entacher de fraude l’acte de cession dont 
il s’agit. On lit dans le Nouv. Denisart aux mots ‘ Fraude 
‘ relativement aux créanciers $. 1, No. 25. ‘ Le débiteur 
“fait préjudice à ses créanciers. ...5o. par des paiements 
“ lorsqu’étant devenu insolvable, il paie quelques-uns de 
‘ ses créanciers sans observer l’ordre établi par la loi pour 
“ Ja distribution de ses biens entre ses créanciers ;” le paie- 
ment dans ce cas est frauduleux, non seulement de sa 
part, mais encore de la part du créancier qui reçoit au 
préjudice des autres; Nos. 6, 9, 13. “Il n’y a pas de 





(1) 7 Déc. B. O., p. 250, 
(2) Nouv. Denisart, au mot ‘' Banqueroute ” §. 2, No. 13. 
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‘ circonstance qui puisse rendre valide le paiement fait ou 
“ à faire par le failli contre l’ordre réglé par la loi.” 


‘ Les créanciers même chirographaires ” dit Pothier, 
dans son Traité de la Vente, No. 320, “ peuvent aussi en 
‘un cas suivre les meubles de leur débiteur qui ont été 
€ livrés à l’acheteur, savoir, lorsque leur débiteur étant in- 
‘€ solvable, les a vendus en fraude, et que l’acheteur a été 
‘ participant à la fraude, ayant eu connaissance de l’insol- 
‘ vabilité de son vendeur. (1). 


L'on invoque, en faveur des opposants, le passage sui- 
vant du Nouv. Denisart, aux mots Fraude relativement aux 
créanciers § 2, No. 9. ‘“ Si par les circonstances parti- 
‘ culières du fait, la cession dont se plaignent les créan- 
“ ciers, ne leur causait aucun préjudice, elle cesserait par 
“Ja même d'être faite en fraude de leurs droits, d’être 
“ frauduleuse.” Et quel exemple cite-t-on à l’appui ? Le 
voici : ‘ Tel serait le cas où un homme prêt à faire faillite, 
“ ou l’ayant même déclarée, céderait son immeuble affecté 
par privilége au créancier privilégié, dont la créance ab- 
 sorbe la valeur du fonds, à la charge d’être quitte envers 
lui. Tel est encore le cas particulier de la vente consen- 
“tie par un homme déjà en faillite, et confirmé par arrêt, 
“ dans l’espèce rapportée au mot “ Banqueroute ” § 2 No. 
6 15, t. 8, p. 202.” Dans cette espèce, il s’agissait d’im- 
meubles vendus par un débiteur en faillite à son beau frère 
moyennant 170500 livres, celui-ci avait offert aux créan- 
ciers opposants à lettres de ratification, de revendre la 
terre à celui qui en donnerait un dixième de plus, en le 





1) Tit. ff. his que in fraud, cred. Voir Chardon, No. 271. 
apmas, de la Révocation des actes faits par le débiteur en fraude des droits des 
Créanciors, p. 59. 
** No. 19. C’est surtout daus les faillites que la fraude trouve à 8e faire jour ; c’est 
* 14, on peut le dire, son véritable terrain ; c’est là qu’elle se montre sous les formes 
‘les plus variées, les plus insaisissables par fois, et qu'elle parvient trop souvent à 
“ déjouer tous les moyens employés pour Te combattre. 
** Le législateur a dû se montrer rigoureux contre tous ces actes qui, au moment 
* ot: la faillite est sur le point d’éclater, n’ont presque toujours pour objet, que de 
‘ soustraire, soit au profit du failli, soit au profit de quelques complices interessés, 
‘ des biens qui, étant lo gage de tous les créanciers, doivent, à moins de cause légi- 
“time ce préférence, être également partagés entre tous.” 
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rendant pleinement indemne de tous frais, faux frais, 
loyaux-coûts, il avait même consenti à ce que les étrangers 
fussent admis aux enchères. Il n’y a pas de ressemblance 
entre ces deux espèces et la présente où on commence par 
prélever 8 chelins au profit de certains créanciers, et on 
dit ensuite aux demandeurs vous n’avez que quatre chelins, 
et encore, pour pouvoir les toucher, il vous faudra donner 
à notre débiteur quittance de la balance. Si ce système 
doit prévaloir dans cette cause, s’il doit être érigé en loi, 
nous aurons certainement, sans l’in‘ervention de la législa- 
ture, une loi sur les faillites et banqueroutes fort simple. 
L’on dit que ceux qui ont accepté la composition, avec ses 
conditions, formaient la majorité des créanciers, et que 
c'était ce qu’il y avait de plus avantageux à faire dans les 
circonstances, que par conséquent la minorité des créan- 
ciers aurait dû en faire autant. Je ne connais pas de loi 
qui donne en pareil cas le pouvoir à la majorité de lier la 
minorité, de priver celle-ci de son recours sur un gage qui 
était autant le sien que celui de la majorité, et de plus, de 
forcer cette minorité à libérer le débiteur. En l’absence 
dune telle loi, qui empécherait la minorité, dans le sys- 
téme qu’on veut appliquer à cette espèce. d'exercer le 
même pouvoir que la majorité et d’imposer à celle-ci ses 
volontés. Il me semble que rien ne s’y opposerait pourvû 
quelle pdt lui dire : c’est ce qu’il y a de plus avantageux 
à faire dans les circonstances. 


MonpveE et, Justice.—Appeal from a judgment of the 
Superior Court (Day Justice) rendered on 27th march, 1858, 
maintaining an opposition afin d’annuller et de distraire 
made by the respondents to the seizure by the Sheriff of this 
district, of certain goods and chattels under a writ of exe- 
cution issued at the instance of the plaintiffs, appellants, 
against the goods and chattels of David Mann. 


The ground work of the opposants’ (respondents) pre- 
tensions is, that they have bond fide become the proprietors 
of Mann’s goods and chattels, by and in virtue of a deed 
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of sale and transfer of the 24th october, 1855, Gibb and col- 
league, notaries, and that they have been ever since in 
possession. 


On the other hand, the appellants maintain that the 
sale and transfer was fraudulently made; that Mann 
was notoriously insolvent to the knowledge of the respon- 
dents ; that the said transfer was intended to defraud Mann’s 
creditors ; that the property conveyed was all Mann’s 
estate, and, the price paid far below the real value, and 
that there was no delivery. 


This was answered by the respondents setting forth 
that full value was given for the goods, and that the price 
was divided among the creditors of Mann, and the plain- 
tiffs share was offered to him. That at the time of the 
seizure, the goods were in the opposants’ possession, and 
that Mann was their clerk ; that the property was pur- 
chased in good faith and full value given for it. 


I have examined the case. The evidence is not of a 
character to justify the Court in pronouncing the tran- 
saction to have been a mald@ fide or a fraudulent cne. Mr. 
Benjamin whose evidence is corroborated by a host of 
others, distinctly declares “ that he is satisfied the arrange- 
ment so made was the best that could be made under the 
circumstances, and that it was perfectly fair and equitable.” 
Iam equally satisfied that it was by making such a tran- 
saction, I mean such a sale and transfer, that any thing 
could be secured to the creditors. 


So far, I do not find much difficulty in the case. 


But we have to consider whether by the law of the land, 
the moment a debtor becomes insolvent, and notoriously so, 
which was the case with Mann, such a sale and transfer 
can be made, without and contrary to the will of the cre- 
ditors. It is true that the estate of the insolvent debtor be- 
comes the gage commun des créanciers, and cannot 
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be disposed of by any number of them if they be 
not unanimous ; such being the case, it remains for this 
Court to say whether, in this instance, assuming that there 
has actually been no fraud, nor intention to defraud the 
creditors, or any of them, the legal fraud is not only to be 
presumed, but that, in the absence of a déplacement, it 
does not exist. If it does, the objection raised by the respon- 
dents’ counsel, that the action révocatoire was the only 
course left to the appellants, falls to the ground, inas- 
much as this Court is not called to annul the sale and trans- 
fer, but merely to declare that so far as the parties Acre 
are concerned, it is null and void, and of noeffect. In 
that eventuality, all this Court would have to do, would 
be to reverse the judgment, and set aside the opposition. 


The main inconvenience, I would rather say, the dan- 
ger arising from such transactions consists in this: should 
the creditors to whom the sale and transfer has been made 
become insolvent, how could they be made to rapporter ? 


Then we have the several decisions of this Court, which 
stare us in the face, whereby such transactions are declared 
tobe fraudulent. As to the principle of law, I have not 
relied upon authors writing under the influence of laws or 
ordinances not in force here, but I have gone to the source 
and ascertained what has already been, and still is the 
law and the jurisprudence in Lower-Canada. (1). 


En résumé :—There appears to be no fraud either com- 
mitted or intended. Still the law and the jurisprudence 
are against the pretensions of the respondents. What must 
the Court do ? Follow the law. 


The Court. .Seeing that on, at and previous to the twenty 
fourth day of october, 1855, David Mann, the party defen- 
dant in the Court below, was notoriously insolvent and. es 


déconfiture ; 


tnt 


(1) Cugnet, Coutume de Paris, pp. 65, 66, 67, 68 et 69. 
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Seeing that the respondents in this cause, as respectively 
individual partners of two commercial firms, to whom the 
said David Mann was then indebted, had special, full and 
peculiar knowledge of his insolvency ; 


Seeing that the said David Mann, had then attempted to 
effect a composition with his creditors at a pound rate, on 
condition of obtaining a discharge from them, and that the 
appellants being also his creditors to the knowledge of the 
said respondents had expressly refused to enter into such 
composition ; 


Seeing that by the deed of sale and transfer set up by the 
respondents in their opposition afin d’annuller in this cause 
filed, as having been executed before Gibb, and colleague 
notaries, at Montreal, on the day and year aforesaid, the 
said David Mann professed to make a conveyance omnium 
bonorum, to the said respondents, and to divest himself of 
all his estate and effects, which by his insolvency then were 
and had become the common pledge to all his creditors for 
the payment of their claims ; 


Seeing that the respondents in acceeding to the said 
deed, did so to the end, and for the purpose of withdraw- 
ing the said estate and effects of the said insolvent from the 
control of the said appellants as creditors, and to enable 
the said David Mann to dispose of the same against their 
will. | 


Seeing that the said sale and transfer was not followed 
by actual delivery ; 


Seeing that no sufficient symbolical delivery was made 
of the estate and effects purporting to be sold and convey- 
ed by the said deed, so as to vest the same in the said res- 
pondents ; 


Seeing that the said respondents after the execution of 
the said deed, permitted the said David Mann to continue 
to sell and dispose of the said estate and effects in the 





-_ la 
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same place and in the same manner, as he had used to do 
before, with the simple addition of the word “ agent,” in 
small characters after his name, and without any public 
notification or indication of any change in the business ; 


Seeing that the respondents do not state themselves to be 
partners in trade, and made and gave no public announce- 
ment or advertisement of their intention to carry on busi- 
ness on their own account, or of their appointment of the 
said David Mann as their agent, clerk or instttor ; 


Seeing that all purchases and sales of goods and effects 
made subsequent to.the said deed by the said David Mann, 
were so either made in his own name or professing to act 
as agent generally, and not in the name of the respondents ; 


Seeing that the payment of all goods purchased subse- 
quently to the said deed by the said David Mann was made 
either in cash by himself or by checks upon the banks of 
this city, to wit, the “ City Bank,” signed by the respon- 
dents jointly ; 


Seeing that the monies which were realized by the sale 
of the estate and effects of the said David Mann, and the 
proceeds of the sales made by him since the date of the 
said deed were regularly deposited in the said bank, under 
an account specially opened in the joint names of the respon- 
dents, and that no payments have been proved to have been 
made by them to the creditors. of the said David Mann, or 
to persons selling to him out of the individual funds or 
means of the respondents or of either of them, apart from 
those arising from the estate and monies of the said David 
Mann ; 


Seeing that the respondents have only produced and 
proved payment of thirty six, out of the number of one 
hundred and twenty joint promissory notes alleged by them 
to have been given to the said David Mann, as the consi- 
deration for the said sale and transfer, and that the neces- 


142 


sary inference from the evidence given in the cause, is that 
the said thirty six notes were taken up by checks on the 
said City Bank drawn by the respondents in their joint 
names against the proceeds of the sale of the said insol- 
vent estate and effects of the said David Mann ; 


Seeing that at common law, and according to the prin- 
ciples of the law of commerce, the said deed of sale and 
transfer by the said David Mann to the said respondents 
was absolutely null and void, and conveyed no title in fa- 
vor of the respondents to the estate and effects of the said 
insolvent ; 


Seeing that under the edict of King Henry the Fourth of 
France, of the month of may, 1609, the absolute nullity of 
deeds of the like kind is expressly pronounced and declar- 
ed ; | 


Seeing that the said deed imports an alienation of the 
estate and effects of an insolvent debtor, in prejudice of 
his creditors, and ought to be set aside upon the demand 
of any one of them ; 


Seeing that the appellants by their contestation filed te 
the opposition of the respondents have prayed that the said 
deed be set aside, and that in the state of the pleadings of 
the parties in the said cause, the conclusions are such as to 
enable the Court to do justice between them as fully as in 
an action purely in form revocatory, or actio Puuliana ; 


Seeing therefore that in the judgment of the Court be- 
low by which the opposition afin d’annuller of the said res- 
pondents has been maintained, and the attachment of the 
goods and chattels of the defendant set aside, there is er 
rer :— 


It is considered by the Court of Our Lady the Queen, 
now here, that the said judgment, to wit, the judgment 
rendered in the Superior Court, at Montreal, on the 27th 
day of march, be and the same hereby is reversed, an- 
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nulled, and vacated ; and proceeding to render the judg- 
ment which the Court below ought to have rendered, it is 
farther considered and adjudged that the said contestation 
of the said appellants of the said opposition be maintained, 
and the said deed of sale and transfer is hereby declared 
to be wholly null, void and of no effect, in so far as re- 
gards the appellants, and the same is hereby set aside and 
annulled ; the said opposition afin d’annuller of the said 
respondents is hereby dismissed and the said appellants 
are permitted to proceed to the sale of the goods and 
chattels of the said defendants, with costs against the 
said respondents. Dissenting Hon. Justices Duval and 
Meredith. 


The following is the judgment appealed from :— 


The Court having heard the plaintiffs, contesting party, 
and the opposants by their respective counsel upon the 
merits of the opposition afin dannuller et de distraire made 
by the said opposants to the seizure by the Sheriff of this 
district, of certain goods and chattels under a writ of exe- 
cution issued out of this Court, on the 8th day of october, 
1856, at the instance of the said plaintiffs against the 
goods and chattels of the said defendant, the said opposi- 
tion returned before this Court together with the said writ 
of execution by the said Sheriff on the 16th day of october, 
1856, and also upon the merits of the contestation raised 
by the said plaintiffs to the said opposition and moyeus of 
opposition, having examined the proceedings, evidence of 
record, and having deliberated :—Considering that the 
opposants have proved the material allegations in their op- 
position and moyens d’opposition in this cause filed con- 
tained, and that the plaintiffs have failed to establish in 
support of their contestation and moyens of contestation in 
this cause filed, that the deed of sale in the said contesta- 
tion and in the said opposition mentioned, was simulated 
and fraudulent, as they have in their said contestation al- 
leged, or any other matter or thing by reason whereof and 
by law the said deed of sale ought to be considered and 
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held to be absolutely null and inoperative, or the said op- 
posants be prevented from obtaining the conclusions of 
their said opposition ; dismissing the said contestation, 
doth maintain the said opposition and doth grant main-levée 
to the said opposants of the seizure of all and every the 
goods and chattels, merchandize and effects seized in this 
cause and enumerated in the procès verbal of seizure 
thereof. 

Autorités citées par les appelants :— Décisions des Tribunaux, B. C. vol. 3, p. 65, 
Bryson et Dickson :—2 Chardon, Dol p. 373, nos. 208 et 271, p. 362, no. 193, no. 
196, no. 219, p. 389 :—6 Toullier, no. 355 :—2 Savary, Parore, 39 :— Décisions 
des Tribunaux, B. C, vol 7, p.:—Edit de 1609, 15 Isambert, pp. 349, 350 : — 
Nouv. Denisart, vbo. Fraude, pp. 80, 83 :—Pardessus, Droit. Com. no. 1523. 

Beraune and Dunkin, for appellants. 
Rose and Monk, for respondents. 


VICE ADMIRALTY COURT.—LOWER CANADA. 
Before :—Hon. H. Buacx, Judge, Vice-Admiralty Court. 





Tue Paumyra,—Lovitt. 





The Palnyra sunk in the river St. Law| Le Palmyra sombra dans le fleuve St. 
rence, was rnised and saved by the very Laurent, fut relevé et sauvé par l’ha- 
ingerious, novel and excellent machinery bilité et l'expérience du capitaine et de 
on board the Dirigo, and the great skill. l'équipage du Dirigo, la plupart desquels 
and experience of her master and crew, , étaient des hommes chvisis et d’excel- 
most of whom were picked men andex- lents ouvriers, à bord duquel vaisseau 
cellent mechanics. The Court decided that se trouvait un mécanisme nouveau, et 
£1000 sterling was a reasonable salvage. ingenicux. La Cour décida que la somme 
de £1000 sterlings pour sauvetage était 
raisonnable. 








Judgment rendered Ist July, 1859. 





This was a cause of salvage, promoted by Russell D. 
Bartlett, owner and master of the steamer ‘ Dirigo,” for 
services rendered under the circumstances noticed in the 
following judgment of the Court. 


Hon. Henry Buiacx.—The Palmyra, a vessel of five 
hundred and eighty six tons, having on board a cargo of 
‘ about seven hundred and sixty tons of railway iron, sailed 
from the port of Newport in England for Quebec, on or 
about the thirteenth of June, 1858, and reached the lower 
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part of the river St. Lawrence without accident ; but, on 
the 3ist of July, she ran ashore on Red Island Reef. She 
was taken off the reef by the steamer Princess Royal, which 
was sent down from Quebec to her assistance, and was 
proceeding towards Quebec in tow of the steamer, when, 
on the 5th of August, at about one o’clock in the morning, 
she strack on White Island Reef ; she there dropped her 
anchor, and remained with about three feet of water under 
her for an hour and a half, when she parted her chains and 
went over part of the Reef, in doing which she knocked 
out her stern-post and received other damage, and in con- 
sequence she sank in about two hours and a half after- 
wards. 


White Island Reef is about ninety six miles below Que- 
bec, on the north side of the south channel of the river, 
which is there about eight miles and a half wide, being 
divided into two channels by the island, about five miles 
from the south shore, and three miles from the north shore ; 
the reef extends about three miles from the islands towards 
the north-east. The place where the Palmyrg lay is a very 
dangerous one, and very much exposed to the prevailing 
winds and currents, and it is in evidence that had she 
floated, or had she been less heavy, she would have been 
forced over the reef and lost. 


After she sank the master left her, and.proceeded to 
Quebec to obtain assistance, and to consult with Mr. Fry, 
the Lloyd’s Agent, as to the best course to be pursued. It 
was agreed that one Glennie, a diver, should be employed 
to go down to the Palmyra to inspect her bottom, and to 
report to Mr. Fry, by telegraph, the state in which he should 
find her ; but before he went down Russell D. Bartlett, 
the Promoter, having offered his services to save the vessel, 
an arrangement of some kind was made with him on the 
subject. The promoter was the owner and master of a 
steamer called the Dirigo, of one hundred and eighty tons 
burthen, and one hundred and fifty horse power, provided 

10 
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with a very powerful steam pump, a diving apparatus, and 
machinery for raising vessels. She had on board, besides 
the master, a crew consisting of a mate, two carpenters, 
three smiths, one diver, two firemen, one engineer, four or 
five sailors, one steward, and one pilot, in all eighteen. 
She was a new vessel, and having never been tried, the 
promoter was anxious to show her power. The result of 
an unusually large mass of evidence is to satisfy me, that 
the understanding between the promoter and the master of 
the Palmyra was, in effect, that if the promoter saved the 
ship or her cargo, he should be well remunerated, but that 
if he failed in his attempt, he should have no remuneration 
whatever. There appears to have been no agreement for 
any specific sum, and indeed, it was impossible to put 
any value upon the work, before knowing the difficulties 
to be encountered. It'is certain that he was to get nothing 
if he did not save the vessel, and the risk he thus ran is 
‘undoubtedly an element to be taken into account in es- 
timating the remuneration to which he was to be entitled 
if he succeeded. 


It is proved that on the sixth of August, the promoter, 
in the Dirigo, left Quebec for White Island Reef, with 
the crew already mentioned, taking down Glennie, the 
diver, as far as the Pillars, and the master of the Palmyra. 
It is also proved to my satisfaction that the promoter, with 
great skill, ingenuity and perseverance, at great risk and 
expense,—extending even to obtaining from Quebec new 
castings and machinery for his steam pump, and bringing 
down a steamer from Quebec on his own responsibility, 
when the master of the Palmyra refused to do so, alleging 
that the case was hopeless,—did raise and save the Pal- 
myra and her cargo, and that he brought her toa safe 
piace at the Brandy Pots. That this was effected by the 
very ingenious, novel and excellent machinery on board 
the Dirigo, and the great skill and-experience of her mas- 
ter and crew, most of whom were picked men and excel- 
lent mechanics ; and that all this was done when the .mas- 
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ter of the Palmyra was ready to abandon the vessel as ut- 
terly lost, and when even her cargo could only have been 
partially saved by diving, at a cost of from forty to seventy 
five per cent., and this only, provided the weather con- 
tinued moderate for a sufficient length of time. The fact 
that the master stripped the vessel of her rigging and sent 
it to Quebec, places in a very strong light his opinion of 
her desperate position ; and Mr. Menzies, Lloyd’s Sur- 
veyor for the river St. Lawrence, says, in his evidence in 
the case, that he considers the salvage of the vessel from 
so very dangerous a place as White Island Reef a very 
great feat, which could only be achieved by powerful ma- 
chinery and men of experience. To the same effect is the 
evidence of Mr. Gourdeau, the Inspector of Pilots, who 
saw the Palmyra as well on White Island Reef as at the 
Brandy Pots. 


The Dirigo and the crew were employed in these ser 
vices during about thirty days. It is proved that the pro- 
moter declared himself ready and able to bring the Pal- 
myra to Quebec, remaining alongside of her with the 
Dirigo and her pumping apparatus, and working it in the 
same manner as he had done in raising her and bringing 
her from White Island Reef to the Brandy Pots; and 
though there is some difference of opinion on this point 
among the witnesses, there seems to me no reason to doubt 
that his efforts would have been as successful as they had 
previously been. 


After the Palmyra was put in a safe place at the Brandy 
Pots, and after the master had expressed his satisfaction 
with the success of the promotef’s labors, Mr. Fry and the 
master, sent down from Quebec to the Brandy Rots, Mr. 
Dinning, a gentleman extensively engaged in ship build- 
ing, and although it appears that he expressed doubts as to 
the feasibility of the promoter’s;plan, he so far acceded to 
it, that be went with the master and the promoter on board 
the Dirigo to River du Loup, and telegraphed-to Quebec 
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for two steamers to tow the Palmyra, while the Dirigo 
should keep her afloat with the steam pump. It was not 
until after the arrival of these steamers at the Brandy Pots 
that the master became alarmed lest the speed with which 
the vessel would be drawn through the water should open 
the leaks in her; and that with the advice of Mr. Dinning, 
he declined to allow the promoter to take the Palmyra to 
Quebec, and declared his intention to engage Mr. Dinning 
to platform her, and notified the promoter of his decision, 
and that he no longer required the services of the promoter 
or his crew. The Palmyra was subsequently platformed, 
brought to Quebec, and repaired. 


Under all the circumstances, I am bound to declare that 
the services rendered by the promoter were exceedingly 
meritorious and useful, that in fact he saved the vessel 
and cargo, and that he ought to be fairly remunerated. 
The appraised value of the vessel is £1055 17s. 2d. cur- 
rency, and that of the cargo is £5376 6s. 2d. currency. 
The actual disbursements of the promoter during the time 
he was employed appear to have rather exceeded £500 
currency, without including the value of his own services 
and time, and to this sum I consider him entitled for them. 
The value of his vessel, machinery and apparatus is stated 
at forty-five thousand dollars ; and that the risk of the total 
loss of these must have been great is shewn by the fact 
that he could obtain no insurance on them-while engaged 
in saving wrecks. The actual wear and tear must have 
been considerable. For the services of the promoter, the 
use of his vessel and machinery, risk, interest, and wear 
and tear, I think he is fairly entitled to a further sum of 
not less than £700 currency, and I accordingly award to 
the promoter for salvage services to the Palmyra the sum 
of one thousand pounds sterling, to be apportioned upon 
the ship and cargo according to their respective appraised 
value, with costs. 

Jones and Hearn, for Russell D. Bartlett. 

Hozr and Irvine, for owners of ship. 

Vannovous, for owners of cargo. 
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QUEEN’S BENCH 
APPEAL SIDE. DISTRICT OF QUEBEC. 


Before Sir L. H. LaFonraine, Bart., Chief-Justice, and: 
Artwin, DuvaL, Merepira and Monpe-er, Justices. 


WITHALL,.....2.. Plaintiff in the Court below, Appellant. 


vs. 
Youne et al,............ Defendants in the Court below. 
and | 
Micuon ef al,.... Interventng parties in the Court below, 
Respondents. 





Held :—lo. That an insolvent debtor{ Jugé :—lo. Qu’un débiteur insolvable 
eannot transfer or assign over his stock | ne peut ni céder ou transporter son fonds 
in trade to two of his creditors in trust | de commerce À deux de ses créanciers en 
for the benefit of the whole of his creditors, | fidéi-commis pour l'avantage de tous tels 
without the consent of all such creditors. | créanciers, sans leur consentement. 

20. That where such an assignment is | 20. Que lorsque un tel transport est fait 
made without the consent of the whole of | sans le consentement de tous les créan- 
the creditors, and the assignees, having |ciers, et que les cessionnaires, ayant ob- 
obtained the key from the debtor, the as-|tenu du debiteur, le cedant, la clé du 
siguor, lock up the shop and take an in- | magasin, mettent tel magnsin sous clé, 
ventory, and advertise the goods for sale | et annoncent les marchandises en vente 
by auction for the benefit of the creditors | par encan pour l'avantage des créanciers 
generally ; any of the non-consenting cre- | généralement, aucun des créanciers qui 
ditors may, notwithstanding, seize the | n’aura pas consenti au transport pourra, 
goods as being still in the possession of | nonobstant icelui, saisir les effets comme 
the debtor or assignor, there being no |étant encore en la possession du débiteur 
sufficient transfer or delivery, in law, to | cédant, en autant qu’il n’y a pas eu de 
transfer the property or possession to the | cession légale, ou livraison suffisante, pour 
assignees. transporter la propriété ou la possession 

aux cessionnaires. 





Judgment rendered the 16th December, 1859. 





This was an appeal from a judgment of the Superior 
Court maintaining the intervention filed by the respon- 
dents to a writ of Saiste-Arrét Simple sued out by the ap- 
pellant, in virtue of which ‘certain goods were seized as 
of and belonging to the defendant, under the following 
circumstances :— 


Young, the defendant, having become insolvent, by no- 
tarial deed of transfer assigned and made over the whole 
of his stock in trade, assets and all and every other pro- 
perty of which he was possessed, to the respondents, Mi- 
chon and Mulholland, two of his creditors, in trust for the 
benefit of the whole, in order to bring the same to sale 
and dispose of them, and distribute the proceeds among 
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all the creditors proportionally ;—the deed eontained a fur- 
ther provision to the effect,—that all the creditors should 
have the right to become parties thereto by ratifying the 
same within ninety days from the date thereof, which rati- 
fication should be a full discharge in favor of the defen- 
dant. The defendant then gave the key of the shop to the 
respondents, who thereupon locked it up, excluded the 
defendant from all access to it, and made an inventory of 
the stock it contained. 


The appellant, one of the defendant’s creditors, refused 
to ratify the deed, and sometime afterwards, the respon- 
dents, pursuant to advertisement in the public papers, pro- 
ceeded to sell, at auction, the stock so assigned over to 
them by the defendant, when the appellant sued out a 
writ of Saisie-Arrét Simple before judgment, on an affida- 
vit that the defendant ‘‘ had secreted his’ estate, debts and 
effects with intent to defraud, &c.,’”? in virtue of which the 
whole of the stock was seized as of and belonging to the 
defendant, and in his hands and possession. Upon this 
the respondents intervened, claiming the goods seized as 
theirs in virtue of the deed of assignment and transfer 
above mentioned. The appellant pleaded that the deed 
had been entered into collusively by the respondents and 
the defendant with a view to defraud the appellant, and 
other creditors of the defendant, and that no delivery in 
law, by déplacement, had ever been made by the defendant 
to the respondents, and that consequently they were not 
proprietors nor in possession of the goods seized at the 
time of the seizure thereof ; and that the defendant, being 
insolvent, could not assign over his stock to any of his cre- 
ditors without the consent of the whole, and that the deed 
of assignment was therefore null and void. 


The Court below maintained the intervention, declaring 
that there was no fraud, and that at the time of the suing 
out of the Saisie-Arrét Simple and seizure made in virtue 
thereof, the respondents were in possession of the goods 
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seized, that they had therefore been wrongfully seized 
as in the possession of the defendant, and that the seizure 
was therefore null and void, and that the goods must be 
delivered up to the respondents. 


It was from this judgment that the appeal was instituted. 


PrentLanp, Joun C., for apvellant, now argued, that 
the deed upon which the intervention was founded did not 
convey to the respondents any property in the goods so 
transferred to them by the defendant ; that it was simply 
a deed of transfer to the respondents, in trust, for the be- 
nefit of all the creditors ; that it was further null and void 
because it had not been consented to by all the creditors ; 
that the defendant being insolvent no possession of his 
goods could pass to the detriment of any of his creditors ; 
that there was no public déplacement, and that a mere 
symbolical delivery such as had been made by the defen- 
dant, even excluding the circumstances of insolvency and 
fraud, could not pass property unless supported by, and 
in execution of, a prior valid sale or conveyance ; that 
since the repeal of the bankrupt laws no power existed to 
enable a debtor to create a trust such as that contemplated 
by the deed in question ; and that it was not competent for 
the respondents to contradict by parol testimony the return 
of the Sheriff shewing that the goods were seized in the 
possession of the defendant, which return was conclusive 
proof of the fact. 


LaneLois, for respondents, contended, that there was 
no proof of fraud, the deed having been presented to the 
appellant for the purpose of obtaining his consent thereto, 
previously to its final execution ; that the seizure was null 
and void inasmuch as the goods were at the time it was 
effected in the possession of the respondents, and as a 
proof of which, the appellant was compelled to wait till 
the day of sale before he could obtain access to the goods 
to effect the seizure, as the respondents were in possession 
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of the key of the shop where the goods were ; that the de- 
fendant being insolvent had a perfect right to assign over 
his stock to the respondents for the benefit of his creditors 
generally, as it was for their interest that he should do so ; 
and the whole of the creditors should not be prejudiced 
because the appellant and one or two other creditors for 
paltry amounts, refused to assent to an arrangement en- 
tered into for the benefit of all parties. 


Mereprrx, Justice, dissentiente, observed that the de- 
fendant appeared to have acted in perfect good faith ; that 
he had made over to the respondents all that he was pos- 
sessed of for the benefit of his creditors generally, and 
more than this he could not be expected to do ; and, more- 
over, that such a course was, under the circumstances, 
the best arrangement that could be entered into in the in- 
terest of the creditors, as being the least expensive way of 
bringing his goods to sale and distributing the proceeds 
proportionally among them; that if the contrary course 
were pursued, and the goods were sold by Sheriff’ssale, the 
consequence would be that all the creditors would have to 
file oppositions for their respective claims, by which means, 
- in all probability, the greater portion of the proceeds of the 
sale would be expended in law expenses, and the creditors 
would not realize near as much as they would by the course 
which the defendant had adopted ; that the seizure effected 
by the appellant was null and void inasmuch as the goods 
were not in the possession of the defendant at the time it 
was effected, but on the contrary were, and for sometime 
previously had been, in the possession and under the ab- 
solute control of the respondents ; for these reasons, the 
judgment of the Court below ought to be maintained. 


Ayzwin, Justice.—The Court here is bound to carry out 
the law ; if it is a hardship, the parties aggrieved can ap- 
ply elsewhere to have the hardship removed,—arguments 
ab tnconveniente cannot rule courts—but I am far from ad- 
mitting in the present case that any such hardship exists, 
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and as to the expense of oppositions, I do not think the 
expense would be much greater when you take into consi- . 
deration the charges of a Notary, of an Auctioneer, and 
of a number of other intermediate agents ; this argument ab 
tnconventente is, therefore, no argument at all. Even ad- 
mitting the transfer made by the defendant to be correct 
and in good faith, it could not transfer the property so long 
as there was no asportation. The bankrupt debtor had no 
right to impose such conditions upon his creditors, as to 
say, give me a clear discharge, otherwise I will not as- 
sign over my stock to you. One creditor has an undoubted 
tight to prevent an arrangement with the other creditors to 
his prejudice. (1) But is it supposed that there is no law 
in Lower-Canada to regulate the case of a bankrupt? 
Now the author who discussess this point most lucidly and 
ably is Bell, in his commentaries on the law of Scotland, 
which is closely assimilated to our own, and is a commen- 
tary on the law Merchant, and he shows most clearly that 
at common law these assignments are fraudulent. (2) This 
also is the doctrine laid down by all the continental writers. 
In the Italian republics and communities—the seat of the 
origin of commerce—it was always held, that where an 
insolvent debtor made an assignment to any party aware 
of his insolvency, he thereby transferred no property nor 
possession ; such assignments were absolutely null and 
void. It may be asked when this law was introduced into 
France, it was introduced with commerce itself as the law 
Merchant. France was not essentially a commercial coun- 
try, so it took its law in these matters from the Italian 
communities. Without reference to the Ordinance of 1673, 
we have the law in existence before that Ordinance was 
promulgated. I refer to the Ordinance of 1679 and 2 
Edits et Ordonnances, p. 38, and other authorities without 





(1) 2 Boulay Patty, p. 76 :—1 Renouari, p. 49 :—Coutume de Paris, art. 179 et 
suivants :—Nouveau Denisart, vho. Abandonnement, sec. 3. 
(2) 2 Bell’s Com. pp. 244 and 245 :—also 1 Smith's Leading Cases here referred to. 
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number might be cited to establish this, but as they have 
already been cited in a case decided in Montreal, it is un- 
necessary to repeat them here. The interpretation of ourown 
statutes respecting the issuing of writs of Satste-Arrét is 
in support of the common law, and they place the insol- 
vent debtor at the mercy of his creditors, to relieve him- 
self from the effects of which, he must make a cession, not 
to one, two or three of his creditors, but unconditionally to the 
whole of them, and on the first demand made by them, and 
if he does not consent to this, then he renders himself liable 
to their provisions ; until our legislature re-enacts a 
bankrupt law, we are bound to adjudicate in this case by 
the Coutume de Paris, by the common law of the country. 
The Court therefore is of opinion that the transfer made 
by the defendant is null and void ; that the property in the 
good8 remained the same, and that they were liable to 
seizure ; the judgment of the Court below is therefore 
reversed. 


MonDeLerT, C., Justice.—The question which arises 
here, is whether an assignment, such as the one we have 
now under consideration, that is an assignment by a trader 
of his stock in trade, assets and moveable and immoveable 
property, he being insolvent, to a certain number of his cre- 
ditors, one or more of all his creditors reserving either to 
become parties thereto, or to ratify it, is legal and valid, 
and whether the Courts should maintain such assignments, 
supposing and admitting for the sake of argument that they 
are not made fraudulently. 


I am of opinion that what may be termed the equity of 
the case, and all the afguments ab inconveniente which 
may be brought to bear upon this question, cannot in any 
way be successfully opposed to the principle that the mo- 
ment a debtor becomes insolvent, all that he is possessed 
of becomes le gage commun des créanciers, and that it is 
not in the power of that insolvent debtor to assign to, or for 
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the creditors to accept such assignment and transfer, unless 
they are all agreed. Much less can such a thing legally be 
done, when, singularly enough, a part of the creditors 
take upon themselves, as they have in the present in- 
stance, to declare, that after the expiration of ninety days 
which they allow for the ratification of the transfer, it shall 
be a discharge to the debtor. I should like to know what 
right they have to issue such a decree. 


A good deal may, no doubt, be said as to the pretended 
equity of the case, and that this course was the best and 
the least expensive that could be devised. But the answer 
is at hand. It may appear equitable to some, and very 
dangerous to others, one only safe course, that which is a 
safeguard and protection to all, is to shew no preference, 
no lenity, but to consider all the creditors, as in fact and 
in the eyes of the law they are, upon one and the same 
footing. The contrary course would and must place the 
parties in a very precarious position, the will, the arbitrary 
will or appreciation of the judge who will have it in his 
power to substitute his own system of equity (une chimère 
comme le dit Toullier) to a true inflexible principle or rule, 
working equally for and against all the creditors. 


In the present instance, a suit, execution, oppositions, 
distribution, &c., may absorb a considerable part of the 
insolvent estate, but that does not affect the principle, be- 
cause, supposing the stock in trade, the assets, the 
moveable and the immoveable property of the insolvent 
debtor were considerable, the same inconvenience would 
not arise. All that is relative, and it only shows the dan- 
ger of such a system of pretended equity being carried 
out in this as well as in all cases of a similar nature. The 
amount is of no valid consideration, but the principle is of 
paramount importance. In the case of Cummings vs. 
Smith, from the district of Montreal, it was this inflexible 
principle which has had its due weight with me, and 
the invariable rule must be laid down, that un- 
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less the creditors are all agreed such transfer is of no va- 
lue. (1) 


But it will be said, one creditor is by that means per- 
mitted to dictate to all the others. By no means, but what 
is truly the case is that some of the creditors presume to 
dictate to the others. Because there may be cases where 
the creditors in favor of this assignment have only one ofa 
majority, say 31 against 30. Can it be denied that in such 
a case, it would be a dictation by 31 coercing the con- 
sent of 30 ; assuredly not. 


Now let us suppose another contingency ; let us sup- 
pose that an assignee, or several assignees, who have rea- 
lized a large sum of money out of the estate, come tv fail ? 
What then? Why will it be answered: the minority as 
well as the majority of the creditors are safer with appa- 
rently solvent assignees than with an insolvent debtor. 
No doubt, as long as your assignees are solvent, but the 
moment they become insolvent, are you not in a worse 
position * You certainly are. Because if no such assign- 
ment had taken place, the usual course of suing, seizing, 
selling and then distributing the monies would leave to 


each creditor his proportionate share. Better have less, 
than loose all. 


As to the pretension of the appellant to be paid in full, it 
only proves him to be unreasonable in that respect, it does 
not alter the state of the question. 


It has been also pretended that ii ts in evidence by wit- 
messes that the goods were not seized in the possession of 
the defendant. That they were then in the hands and pos- 
session of the assignees, the intervening parties. But what 
do you say to the Sheriff’s return whereby it is made le- 
gally certain that the goods have been seized in the pos- 
session of the defendant, can you set it a side, certainly not, 





(t) Cugnet, p. 66, arts. 79 et 180, Coutume de Paris. 
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and those who think there must be an inscription de fauz, 
cannot easily pretend the contrary. 

I think, however, that this Court should say that the 
transfer and assignment have not legally dispossessed the 


defendant. 


In fact there has been no déplacement. 


Upon the whole, I opine for the reversal of the judg- 


ment. 


The intervention should be dismissed upon the 


principle that the transfer and assignment is illegal, null 


and void. 
Judgment reversed. 


PenrLanp and Pentianp, for appellant. 


Casauzr and Lanators, for respondents. 
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Jugé :—lo. Qu’une femme mariée encore 

mineure peut, avec la seule autorisation de 
son mari, ratifier un acte d'échange con- 
senti par le mari d’un immeuble affecté 
au douaire préfix et reprises matrimo- 
niales de cette femme, tels droits de la 
femme étant des droits purement mobi- 
iors. 

20. Qu'il y a autorisation suffisante du 
mari dans cet acte de ratification où la 
femme se déclare ‘ dûment assistée, et 
@abondant autorisée,’ sans dire par 
ah le mari paraissant à Pacte pour dé- 
. arer qu'il ne sait signer, après lecture 
nite. 


30. Que sur un acte d'échange il ne 
peut y avoir, en eas semblable, lésion 
pour la femme, hypothèque pour ses re- 
prises et droits matrimoniaux étant trans- 
portés d’un immeuble sur un autre. 

40. Que, dans l’espèce, il n’y avait pas 
fraude à l'égard de la femme. 


Held :—lo. That a married woman 
still a minor may, under the authority 
of her husband only, ratify a deed of ex- 
change made by the husband of a pro- 
perty liable to her douaire préfir and 
matrimonial rights, such rights being of 
a moveable description only. , 


20 That the authority of the husband 
for the purpose of this deed of ratification 
is sufficiently apparent by the declaration 
of the wife that she is dûment assistée, 
et d’abondant autorisée, without stating 
by whom, the husband being a party to 
the deed and declaring, after the read- 
ing thereof, that he cannot sign. 

. That upon a deed of Exchange in 
like cases their cannot be lésion with 
respect to the wife, the mortgage for her 
matrimonial rights being transferred from 
one property to another. 

40. That, in the case -ubmitted, there 
was no fraud with respect to the wife. 





Jugement rendu le 5 décembre, 1859. 





Guy, Juge, dissentiente.—Les principales questions qui 
ont donné naissance a la division d’opinion entre la majo- 
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rité de la Cour et moi sur le présent appel, sont, d’abord, 
celle touchant l’interprétation à donner à l’article 223 de la 
Coutume de Paris, relativement à la forme des contrats et 
obligations contractés par les femmes sous puissance de 
mari, en autant qu’il peut être applicable au cas mainte- 
nant sous considération. 


Cet article est conçu en ces termes : 


‘ La femme mariée ne peut vendre, aliéner ni bypothé- 
 quer ses héritages, sans l’aulorité et consentement exprès de 
‘ son mari; et si elle fait aucun contrat, sans l’autorité et 
“ consentement de son dit mari, tel contrat est nul, tant 
* pour le regard d'elle, que de son dit mari, et n’en peut 
‘ être poursuivie, ni ses héritiers après le décès de son dit 


mari.” 


Et ensuite, touchant la validité des pouvoirs du mari à 
échanger l'immeuble en question, et de sa femme à ratifier 
cet échange, comme aussi la validité de sa renonciation à 
la communauté, soit à raison de la non production de l’in- 
ventaire, soit à raison des argents qu’elle a pu recevoir ap- 
partenant à la communauté, tant avant qu’après sa renon- 
ciation. 

Les principaux allégués de la déclaration sont comme 
suit : 


Marguerite Marcoux, la demanderesse originaire, se 
marie en première noces avec le nommé Charles Brien dit 
Lapierre, le ler mai, 1820, elle était alors mineure. 


Par leur contrat de mariage, fait le 29 avril, 1820, il y 
eut stipulation de communauté, d'un douaire préfix de 
£500 et d’un préciput de £250. La future avait le droit 
de renoncer à la communauté, et en ce faisant, prendre 
son douaire et préciput. Il y avait clause d’ameublisse- 
ment général. 


Après leur mariage, Charles Brien dit Lapierre 
achète seul un immeuble, celui désigné en la déclaration, 
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“ 


lequel devient dès lors, par l’opération de la loi, affecté et 
hypothéqué pour la sûreté du douaire et préciput, et autres 
droits matrimoniaux mentionnés en leur contrat de mariage. 


Plus tard, savoir, le 26 mai, 1821, le mari seul échange 
cet immeuble avec Jean-Baptiste Bergevin, pére, un des 
défendeurs en cette cause, et regoit en contre échange un 
autre immeuble qui est alors tombé dans la communauté. 


Le 19 septembre, 1821, la dite Marguerite Marcoux, 
alors encore mineure, n’étant agée que de 17 ans, ratifie 
l'échange fait par son mari et le dit Bergevin, par acte reçu 
devant Lukin, notaire. Cet acte de ratification est conçu 
en ces termes : 


“ Avenant le 19me jour de septembre, 1821, est com- 
paru Marguerite Marcoux, épouse de Charles Brien dit 
“ Lapierre, journalier, demeurant en la cité de Montréal, 
“ dénommé en l’acte ci-haut et des autres parts écrit, dément 
assistée el d’abondant autorisée à ce présent à l'effet qui en 
“ suit. Laquelle dite comparante, après avoir pris communi- 
“ cation du contrat d’échange ci-de-sus, d’un emplacement 
sis au faubourg St. Laurent, et après que lecture lui en 
“a été faite et qu’elle a dit bien aussi entendre et connaître, 
“a, par ces présentes, approuvé et ratifié le dit échange, 
“ veut et consent qu’il sorte son plein et entier effet suivant 
‘ sa forme et teneur, s’obligeant même la dite comparante 
“ par ces dites présentes, solidairement avec son dit mari, 
“ un d'eux seul pour le tout, sous les renonciations de droit 
“ accoutumées, aux clauses et garanties y contenues de la 
“ part de son dit mari, voulant que le dit Jean-Baptiste 
“ Bergevin dit Langevin, ou tous autres qu’il appartiendra, 
“ soit autorisé de requérir acte de la présente ratification, 
“ car ainsi, etc., promettant et obligeant, etc., renonçant, 
“ etc. 


“ Fait et passé à Montréal, étude de P. Lukin, les jour 
“ et an ci-dessus, et a, la dite comparante, signé avec nous, 
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‘ notaires, le dit Lapierre, ayant déclaré ne savoir le faire 
‘€ de ce enquis, a fait sa marque ordinaire, lecture faite. 


Suivent les signatures. 


Charles Brien, décède dans le Haut Canada, le ler 
août, 1834, laissant un enfant issu de son mariage avec la 
dite Marguerite Marcoux, et cette dernière en est nommée 
tutrice, le 19 juin, 1835. 


Le 11 août, 1835, Marguerite Marcoux renonce à la 
communauté. 


Le 16 janvier, 1836, en sa qualité de tutrice à son en- 


fant mineur, elle renonce à sa part de la succession de 
Charles Brien, père de cet enfant. 


L'ouverture du douaire a lieu le dit ler jour d'août, 1834, 
jour du décès du dit Brien. 


Les prétentions des parties ont été, d’abord, d’un côté, 
que cette ratification de l’acte d’échange de la part de la 
dite Marguerite Marcoux était nulle en loi, parce qu’elle 
l'avait faite sans autorisation légale de son mari ; parce 
qu’elle était alors mineure et ne pouvait s’obliger comme 
elle l’avait fait sans autorisation de justice ; parce qu’elle 
avait été lézée par cette ratification qui lui faisait perdre le 
gage qu’elle avait pour sûreté de ses droits matrimoniaux, 
et avait droit d’être relevée de cet: acte de sa part et en de- 
mandait la nullité. 


De l’autre côté on maintenait que cette ratification était 
bonne et valable en loi, ct avait l'effet de lier la demande- 
resse au point qu’elle ne pouvait plus exercer de recours 
contre les détenteurs actuels de l’immeuble donné en 
échange par son mari, et qui d’abord avait été grêvé d’hy- 
pothèque pour la sûreté et garantie de ses douaire et pré- 
ciput, lequel immeuble se trouvait maintenant déchargé de 
cette hypothèque à raison de Ja dite renonciation ; que, 
d'ailleurs, l’immeuble échangée était un conquet dela 
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communauté dont le mari comme chef de cette commu- 
nauté avait droit de disposer sans la participation de sa 
femme. 


Que la créance de la demanderesse n’était que mobiliére, 
et que quoique mineure la demanderesse avait droit d’en 
disposer sans l’autorité de son mari. Qu’elle n’avait pas 
été lézée par l'échange fait entre son mari et Bergevin, 
puisque son hypothèque pour son douaire et son préciput 
se trouvait portée sur Pimmeuble reçu en contre échange 
par son mari. 


Pour décider de la validité de cette autorisation il est' 
nécessaire de voir si les formalités voulues par la la loi ont 
été remplies. 


On voit par cet acte que Marguerite Marcoux comparait 
seule, seule elle parle; elle se dit dûment assistée et da- 
bordant autorisée à ce présent à l'effet qui en suit, et tout ce 
que l’on trouve du mari dans cet acte, c’est que le notaire 
au bas de l’acte déclare que la comparante à signé avec 
nous notaires, le dit Lapierre ayant déclaré ne savoir le faire, 
de ce enquis, a fait sa marque ordinaire, lecture faite. Tout 
ce qu’à fait le mari dans cet acte a été de faire sa croix. 


Or, quant à l’article suscité de la Coutume “ femme 
“ mariée ne peut vendre, aliéner, ni hypothéquer des hé- 
Kritages, sans l’autoriié et le consentement exprès de son 
“ mari?” Où est cette autorité et ce consentement spéciale- 
ment exprimé du mari ? on ne le trouve pas dans l’acte, 
c’est la femme seule qui le dit. Ce n’est pas ce que veut 
la Coutume. Elle veut que le mari fasse deux choses, 
d'abord donner son autorisation formelle et spéciale, et en- 
suite son consentement exprès, à l’objet de l’acte. 


Il n’est pas même fait mention daris l'acte de la date de 
l'acte d'échange, ni par quel notaire il a été passé. Ce- 
pendant c’est sous peine de nullité que la Coutume les 
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exige, et toute omission d’aucune de ces formalités doit 
porter atteinte à la prétendue ratification et suffit pour la 
faire déclarer nulle. C’est là le sentiment de tous les sa- 
vants jurisconsuljes qui ont commenté sur les dispositions 
de la Coutume de Paris et entre autres de M. Ferrier dans 
son commentaire sur la Coutume. (1) 


Il est évident, d’après ces autorités et de bien d’autres 
que je m’abstiendrai de citer, que la jurisprudence uni- 
verselle en France, à l’égard de l’autorisation du mari, a 
toujours été d'exiger rigoureusement l’accomplissement de 
toutes les formalités prescrites par l’article 223 de la Cou- 
tume de Paris : autorisation et consentement. Grand nom- 
bre de décisions sur le sujet ont également été données en 
ce pays en conformité à la jurisprudence suivie en France, 
et ce dans ce même tribunal d’appel, et les autres tribu- 
naux tant supérieurs qu’inférieurs, et c’est cette jurispru- 
dence qui doit encore nous guider jusqu’à ce que nos lois à 
ce sujet aient été modifiées comme elles l’ont été en France. 





(1) Grand Coutumier, vol 3, p. 147, no. 23 où il dit: 
‘article sus cité 223, est comme suit : 
‘“ Autorité et consentement, l’article 234 ne parle que de consentement, cepen- 
‘+ dant autorité et consentement ne sont pas termes synonimes. Le consentement 
‘6 du mari ne sufñt pas, il faut une autorisation expresse, suivant ce terme exprès, 
‘5 qui décide la difficulte qui pourrait être autrement. C’est le sentiment d’Innocent 
“ sur le chapitre consuetudinis, extra, de consuet. et l'usage de presque toute la 
5 France Coutumière qu'il ne suffit pas de se servir de termes équipolents.”’ 
Au no. 24 do la même page il dit: 
‘ Le mari doit déclarer en termes exprès qu’il autorise à l’effet et pour la validité 
‘ du présent acte, parce que auctor est qui dicit se probare quod agitur, |. 3 de au- 
 tortt., de sorte que l'autorisation tacite résultant de quelque fait, qui induirait 
‘ le consentement du mari, né suffirait pas pour rendre valable le contrat par lequel 
46 La femme se serait obligée, ou aurait hypothéqué ou aliéné ses biens ; comme 
“ si le mari avait été dénommé dans l’acte ou y araié signé.” 
Pothier, t. 3, Traité de la Puissance Maritale, p. 479, no. 68, dit: 
‘ Pour que le mari soit censé avoir autorisé sa femme, il ne suffit pas qu'il ait 
“ déclaré par le contrat qu’il donnait son consentement, et qu’il l’approuvait ; car, 
‘ comme nous l’avons déjà va supra, no. 3, l'autorisation est quelque chose de plus 
“! que le consentement : c’est un acte par lequel il habilite sa femme à faire le contrat 
4 i est donc absolument nécessaire qu’il déclare qu'il autorise sa femme. Ce terme 
‘6 est comme sacramentel, et je ne vois que celui d’habiliter, qui puisse paraître 
¢ équipolent, sans cela, le consentement formel donné par le mari au contrat de se 
“#": femme, n’empêcberait pas le contrat d’être absolument nul, faute d'autorisation.” 
Au no. 69 il ajoute : 
6 Il faut dire la méme chose, à plus forte raison, du consentement tacite : c’est 
‘¢ pourquoi, quoique le mari ait souscrit au contrat de la femme, s’il n’s pas dit ex- 
“| pressément qu’il autorisait sa femme, le contrat sera nul. 
Les actes de notoriété du Chatelet de Paris, ra portée par Densiart, du 10 juin, 
1682, du 30 juillet, 1688, du 22 décembre, 1695, du 26 août, 1702, soutiennent 
et constatent que telle eat la jurisprudence uniforme en France, 
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Je suis donc d’avis que la ratification faite par Margue- 
rite Marcoux de l’échange fait entre son mari et Bergevin, 
faute d’une autorisation formelle et expresse par son mari, 
doit être considérée comme nulle et de nul effet. 


Quant à l'autre question soulevée par Vappelant, que 
immeuble que Brien dit Lapierre avait échangé avec 
Bergevin était un conquet de la communauté, et que la 
créance de la demanderesse n’étant que mobiliére, le mari 
pouvait seul et par sa seule autorité, comme chef de la 
Communauté, en disposer sans le consentement de sa 
femme ; il faut admettre que ce principe en général est cor- 
rect : mais il y a des cas où le mari ne peut exercer cette 
autorité sans violation de, la loi, et c’est ce qui a eu lieu 
dans le cas actuel. 


Il a déjà été remarqué que l’immeuble que Brien dit 
Lapierre avait acheté après son mariage était un conquet 
de la communauté, et était dés lors devenu affecté et hypo- 
théqué pour la sûreté du douaire préfix stipulé en faveur 
de la dite Marguerite Marcoux, sa femme, ainsi que pour 
son préciput et ses autres droiës matrimoniaux. Cet im- 
meuble ainsi hypothéqué, Brien l’€change avec Bergevin, 
sans la charge du douaire et donne la garantie ordinaire 
de tous troubles, dons, douaires, evictions et hypothéques. 
Or voici le cas exceptionnel où le mari ne peut disposer ni 
aucunement affecter l’immeuble conquet. Brien, vu l’hy- 
pothèque qui subsistait sur cet immeuble, à raison du 
douaire préfix, n’avait pas le droit de l’échanger, ni au- 
cunement l’affecter, autrement qu’à la charge du douaire ; 
telle était la jurisprudence en France, tel que le constate 
plusieurs auteurs, et entre autres : 


Ferrier dans son commentaire sur la Coutume de Paris, 
au titre XI, à la page 117, du petit Coutumier, est exprès. (1) 





(1) ‘ Quant au douaire préfix, le père ne peut vendre ni aliéner ou hypothéquer les 
‘ eonquets qu'il aurait faits pendant le mariage, qu'à la charge du douaire consti- 
‘tué, quoiqu'il semble que le père puisse disposer à sa volonté des biens qu'il a ac- 
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Cette autorité établit incontestablement l’incapacité du 
mari d’aliéner l’immeuble qu'il avait hypothéqué à la sûre- 
té du douaire de sa femme, sans y avoir exposé la charge 
de ce douaire, ce qui a eu l’effet de vicier l’échange par lui 
fait. 


Maintenant il faut voir comment la femme, usufruitière 
de ce douaire, pouvait valablement renoncer à l’hypothèque 
qu’elle avait acquise sur cet immeuble. 


On ne niera pas sans doute que d’après les dispositions 
des articles 249 et 255 de la Coutume, le douaire, soit cou- 
tumier, soit préfix, est le propre héritage des enfants. Dans 
le cas actuel il a été prouvé qu’il existait un enfant lors du 
décès de Charles Brien, né de son mariage avec Catherine 
Marcoux.. Ce douaire préfix était donc la propriété de cet 
enfant, et il ne dépendait ni de son père ni de sa mère de 
Pen priver. Or, que fait la mère de cet enfant en ratifiant 
comme elle l’a fait, en supposant toute fois qu’elle fut bien 
et dûment autorisée à faire cette ratification? Elle rati- 
fie l’acte d’échange, fait par son mari, de l'immeuble qui 
avait été hypothéqué pour lg sûreté de son douaire préfix 
par son contrat de mariage, et où il n’est pas fait réserve 
de ce douaire, et se soumet conjointement et solidairement 
avec son mari à la garantie de l'échange. N'est-ce pas la 
une renonciation à l’hypothèque du douaire dont elle n’a- 
vait que la: jouissance, et dont la propriété appartenait à 
son enfant ? Il faut remarquer que cette renonciation a été 
faite longtemps. avant les ordonnances des enregistrements, 
et par conséquent elle n’avait pas alors, par les lois en 





1 quis pendant le mariage, étant des biens de la communauté, dont il est le maître, 
‘et qu'il peut vendre et aliéner sans le consentement de sa femme.” 
Et encore dans son Commentaire sur l'’artiéle 249 de la Coutume, à la p. 125, il 


‘« Puisque le douaire est propre aux enfants, ainsi qu’il est déclaré au commence- 
‘ ment de cet article, il suit; 

‘“ Premièrement, que les père ot mère ne peuvent vendre ni engager les héritages 
# qui y sont sujets, parce qu’on ne peut valablement vendre ou engager ce qui est 
4 à autrui, et que s'ils avaient été vendus, les enfants pourraient poursuivre par ac- 
4 tion réelle les acquéreurs au cas du douaire coutumier, ou par action hypothé- 
4 oaire au cas de douaire préfix ; et les soquéreurs seraient tenus d'abandonner aux 
‘ enfants les héritages sujets au douaire Coutumier par eux acquis, et leur délaisser 
4 tes héritages sujets au douaire préfix, sauf leur recours.” 
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force en ce pays, le droit de renoncer à son douaire comme 
les femmes l’ont actuellement, sa ratification de l’échange 
était donc une renonciation tacite de l’hypothèque de son 
douaire, la propriété de son enfant. (1) 


Il résulte de cette ratification qu’elle a disposé d’un droit 
qui ne lui appartenait pas, et que, par conséquent, sa ra- 
tification doit être considérée comme nulles: nulle par rap- 
port à elle-même, puisque étant mineure elle ne pouvait re- 
noncer à l’hypothèque de son douaire sans autorisation de 
justice, et nulle par rapport à son enfant dont les droits ne 
pouvaient être affectés par le fait de sa mère. 


Quant à la lézion dont s’est plaint la demanderesse, Mar- 
guerite Marcoux, par le fait de sa ratification de l'acte 
d'échange fait par son mari, sa minorité seule lui donne 
le droit de demander la résiliation de cette ratification, et 
la perte de son hypothèque, résultant de cette ratification, 
est une preuve suffisante de cette lézion. Les prétentions 
émises par les appelants que l’hypothèque qu’avait la de- 
manderesse sur le premier immeuble est transférée sur le 
second, sont insoutenables. Cette translation d’hypothèque 
d'un immeuble à Pautre, ne peut s’opérer que par un acte 
volontaire du créancier, par la liberté de ses actions, et la 
pleine propriété de la créance, mais jamais par aucun acte 
de la part de celui qui n’a que la jouissance de cette créance 
pendant un temps déterminé, tel que dans le cas actuel, 
durant la vie de la mère de l’enfant. 


D'ailleurs où est la preuve, dans le cas ou il serait légal 
d'opérer cette translation, que l’immeuble reçu en contre 
échange était d’égale valeur ou d'une plus grande valeur que 
celui donné en échange, il pouvait être gré vé d’hypothéques, 
tant de la part de celui qui échangeait que de la part de 





og? Do Héricourt dans son Traité de la Vente des immeubles par décret, à Ia p. 
2 dit; 

‘* Le créancier qui consent expressément à l'aliénation d’un fonds qui lui était 
‘# hypothéqué, ou qui rafifie cette aliénation, renonce par là tacitement à son hypo- 
‘ thèque, s’il ne la reserve point exprossément, parce que celui qui consent à une 
‘€ alienation est censé avoir renoncé à tous les droits qu’il pouvait avoir sur le fonds, 
‘ par l'exercice desquels il donnerait attointe à l’aliénation.? 


- 
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. 
ses auteurs, et alors l’enfant propriétaire du douaire aurait 
été contraint de subir la perte total du douaire qu’il avait 
droit de recueillir au décés de sa mére. 


Quant à la question de la validité de la renonciation 
faite par Marguerite Marcoux à la communauté qui avait 
existé entre elle et feu Brien dit Lapierre, à raison de la 
non production, de l'inventaire que la Coutume requiert 
avant de pouvoir être admis à faire cette renonciation. Il 
faut remarquer que cette renonciation a été faite avec la 
déclaration qu’inventaire avait été fait. Ilest vrai qu’il 
n’est pas produit dans cette cause, mais cette non produc- 
tion ne parait pas avoir été mise en question devant la 
Cour de première instance. C’était le temps de faire l’ob- 
jection, et puisqu'elle n’a pas été faite, considérant qu’en 
faisant la renonciation de la part de son enfant mineur à la 
succession de son père, en sa qualité de tutrice, elle a dû 
produire cet inventaire devant le juge qui a reçu et homo- 
logué l’avis des parents, et qui ne pouvaient décider de la 
nécessité de la renonciation sans ordonner la production 
de cet inventaire, la présomption est en sa faveur à cet 
égard, et l’on doit dire que sa renonciation est bonne et va- 
lable. 


Quant a la prétention des appelants que la dite Mar- 
guerite Marcoux, tant avant qu’aprés sa renonciation, 
avait reçu des deniers qui appartenaient à la communauté, 
à moins qu’il ne soit allégué et prouvé qu’elle a soustrait 
des effets appartenant à la communauté, on ne saurait la 
considérer comme ayant fait acte de commune pour ce qui 
a précédé sa renonciation. Elle était tutrice de son enfant 
mineur, et la modique somme de six piastres par elle reçue 
dans l’intervalle du décès de son mari et de la date de sa 
renonciation ne peut la faire présumer avoir abandonné les 
droits résultant de son douaire et préciput pour s’en tenir à 
cette faible somme. Tout ce qu’elle a pu recevoir après sa 
renonciation, sous quelque forme que ce soit, ne peut faire 
invalider sa renonciation. Elle pouvait être comptable vis-à- 
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vis des créanciers de son mari pour les argents par elle 
perçus, mais rien de plus. Les autorités sont nombreuses 
à ce sujet. 


D'après toutes ces raisons, je suis d’opinion que le juge- 
ment rendu le 18 nov. 1857, par la Cour de première ins- 
tance devrait être confirmé, et le présent appel renvoyé. 


Bruneau, Juge suppléant.—Action hypothécaire par la 
demanderesse en Cour Inférieure, réclamant des défendeurs 
la somme de £1047 10 cours actuel, due comme suit : 
£500, montant du douaire préfix de la dite Marguerite 
Marcoux, £250 pour son préciput, et la balance pour les 
intérêts accrus depuis l'ouverture du dit douaire. 


Les principaux allégués de la déclaration sont à peu près 
les suivants : 


lo. Mariage des époux Brien-Marcoux, à Montréal, le 
ler mai, 1820, demanderesse alors mineure de 16 ans. 


20. Contrat de mariage -entr’eux du 29 avril précédent, 
Doucet, notaire, établissant communauté de biens, douaire 
préfix de £500 et préciput de £250. 


So. Acquisition durant le mariage par le mari de l’im- 
meuble y décrit. 


40. Echange du dit immeuble par le mari seul, et Jean- 
Baptiste Bergevin, père, un des défendeurs, le 26 mai, 
1821, Lukin, notaire. 


50. Ratification par la demanderesse, encore mineure, de 
l'échange susdit, mais nullité de cet acte pour les raisons 
suivantes : 


lo. Minorité de la demanderesse ; 20. impuissance de 
son mari a l’autoriser à le consentir ; 30. défaut d’autori- 
sation de la part du mari, et 40. enfin, lésion. 


60. Détention de l'immeuble par les défendeurs. 
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10. Décès du dit Brien dans le Haut-Canada, le ler 
août, 1834, laissant un enfant dont la demanderesse devient 
tutrice, le 19 juin, 1835. 


So. Sa renonciation à la communauté le 11 août, 1835. 


9o. Sa renonciation comme tutrice à la succession du dit 
Brien, le 26 janvier, 1836. 


100. Ouverture du douaire de la demanderesse le ler 
août, 1834, date du décès du dit Brien. 


110. Enfin ses conclusions, tant pour faire déclarer la 
nullité de la ratification, que pour faire déclarer le dit im- 
meuble affecté et hypothéqué à son douaire et préciput, etc. 


Les moyens de défense invoqués par les défendeurs, et 
qui se trouvent en question dans l’appel interjeté, sont les 
suivants : 


lere Exception péremptoire : Que la demanderesse aurait 
dû poursuivre la nullité de l’acte de ratification dans les 10 
ans de sa majorité. 


2de Exception : Actes de commune par la demanderesse 
avant et depuis sa renonciation. 


3me Exception : Discussion au préalable par la deman- 
deresse des biens de la succession de son mari, seulement 
un recours subsidiaire, si trouvés insuffisants, et de plus 
indique un immeuble, celui reçu en contre échange. 


Les demandeurs ont répondu comme suit aux moyens 
ci-dessus invoqués par les défendeurs : 


lo. Que la demanderesse n’a pu se pourvoir dans les dix 
ans de sa majorité, étant alors sous puissance de mari; 
que les dix ans ne doivent courir que de son décès, qu’ils 
sont dans les délais, et en font la demande dans leur ac- 
tion. 


20. Dénégation que la demanderesse se soit immiscée ; 
mais que, l’eût-elle fait, cela ne peut lui préjudicier. 
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80. Ne seraient tenus de discuter que sur indication et 
en par les défendeurs fournissant les frais nécessaires, ce 
qui n’a pas eu lieu. 


La preuve consiste dans la production par les deman- 
deurs de tous les actes ci-dessus mentionnés, et les défen- 
deurs ont de plus fait une preuve testimoniale qui va à éta- 
blir que la demanderesse a en effet reçu de modiques 
sommes d’argent dues à la succession de son mari, avant 
et depuis sa renonciation, et c’était du loyer. 


La Cour inférieure par son jugement du 18 novembre, 
1857, dont est appel, a accueilli favorablement les préten- 
tions des demandeurs et a rejeté les moyens invoqués par 
les défendeurs ; elle a, d’abord, déclaré nulle, et ce à dé- 
faut d'autorisation légale, la ratification faite par la deman- 
deresse le 19 septembre, 1821, de l’acte d’échange fait par - 
son mari et le dit Bergevin dit Langevin, le 26 mai précé- 
dent, a débouté les exceptions des défendeurs, comme non 
fondées tant en droit qu’en fait, et a accordé les conclu- 
sions de l’action hypothécaire, jusqu’au montant en entier 
de la somme demandée, avec les dépens. 


La majorité de cette Cour est d’opinion qu’il y a eu mal 
jugé, et que le jugement doit être infirmé. 


Avant de venir à l’acte de ratification du 19 septembre, 
1821, déclaré nul à défaut d’autorisation de la part du 
mari, il faut lire un peu plus du contrat de mariage de la 
demanderesse, qui n’en fait connaître qu’une partie dans sa 
déclaration ; c'était, il est vrai, la seule qui l’intéressait, 
son douaire et son préciput, mais il se rencontre dans ce 
contrat une clause exorbitante du droit commun, et qui af- 
fecte plus ou moins les droits de la demanderesse ; elle se 
lit comme suit : “Il y aura communauté de biens entre 
“les futurs époux, suivant la Coutume suivie en cette pro- 
“vince, même dans les acquets et les propres qui leur ap- 
 partiennent actuellement, et qui leur écherront à l’ave- 
“ nir, à quelque titre que ce soit, lesquels ils ameublissent 
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“4 l’eflet de les faire entrer en la dite communauté, déro- 
‘€ geant pour cet objet à la dite Coutume.” 


Cette convention est des plus licites et permise dans les 
contraits de mariage, comme nous le dit Lebrun, en son 
traité des Propres, chap. 6, sect. 8, p. 316. 


Il est vrai qu’ici c’est le cas d’une mineure, mais je ferai 
voir dans un instant, que la chose ne fait aucune différence, 
dans l’espèce actuelle. Suivant Pothier, l’effet de l'ameu- 
blissement est comme suit : 


‘ Dans le cas d’un ameublissement général, comme 
“ Jorsque les parties, en se mariant, ont stipulé une com- 
“ munauté de tous biens ; aussitôt que le mariage est cé- 
“ lébré, tous les héritages et autres immeubles de chacun 
‘ des conjoints, deviennent effets de communauté. Pareille- 
‘* ment, lorsque par le contrat de mariage il a été convenu 
“ que les successions qui écherraient aux conjoints durant 
‘ le mariage, seraient communes ; si durant le mariage, il 
 échet quelque succession à l’un ou à l’autre des conjoints ; 
tous les immeubles qui lui écherront de cette succession, 
aussi bien quelesmeubles, deviendront, dès l’ouverture de 
‘© cette succession, effets de la communauté.” (1) Et au no. 
309, il en tire le corollaire suivant : “ Le mari peut disposer 
‘6 par vente, donation, ou à quelque titre que ce soit, des 
“ héritages ameublis par sa femme, de même que de tous 
‘ Jes autres effets de sa communauté, sans avoir pour cela 
“ besoin de son consentement.” I] faut se rappeler toujoursque 
dans le cas actuel ce n’est pas un héritage de la femme, 
mais un bien acquis par le mari, durant la communauté. 
Certainement d’après l'autorité qui vient d’être lue, et en 
en faisant l’application à la clause d’ameublissement men- 
tionnée plus haut, si cette autorité a quelque signification, 
la question du droit d’hypothèque sur l’immeuble ainsi 
échangé par le mari, durant la communauté, $e trouverait 
bien affaiblie, je pense ; mais disons qu’il fallait la ratifi- 


Traité de la Communauté, No 307. 
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cation de la femme, pour la priver de son recours par droit 
d’hypothéque contre les détenteurs actuels de l’immeuble 
ainsi échangé, le cas posé, sera-t-elle dans une meilleure 
situation vis-à-vis des défendeurs ? Je crois que non. 


J’admets sans restriction et dans toute leur étendue, les 
autorités citées pour établir la nécessité où se trouve la 
femme mariée d’être autorisée de scn mari pour pouvoir 
coniracter valablement, et j’admets toute la justice du prin- 
cipe, c’est la loi du pays, et j'ai déja eu occasion d’en 
faire l'application, et j'ai moi-même, siégeant en Cour de 
Circuit ici à Montréal, déclaré nul un acte fait par une 
femme mariée, sans l’autorisation de son mari, quoique le 
mari eût donné son consentement à l’acte et l'eût signé 
comme l’approuvant ; mais le mot sacramentel autorisée 
ne s’y trouvait pas, et je déciderais de la même manière 
aujourd'hui, si le cas était semblable. 


L'autorisation du mari est un des attributs essentieis de 
la puissance du mari sur la personne et les biens de sa 
femme ; détruire l’un, c’est détruire l’autre ; exemptez de 
Pautorisation, la puissance du mari disparaît. Ce besoin 
d'autorisation du mari n’est certainement pas fondé sur la 
faiblesse de la raison de la femme, puisque la même per- 
sonne, fille aujourd’hui, peut faire toute espèce de con- 
trat, demain devenue femme mariée, elle ne le peut qu’a- 
vec l’autorisation de son mari, et le jour suivant, devenue 
veuve, elle rentre dans tous ses droits et n’aura besoin de 
Pautorisation de personne ; cette nécessité d’autorisation 
n’est donc fondée que sur la puissance du mari sur la per- 
sonne et les biens de la femme, et est requise, non en fa- 
veur de la femme, mais bien en faveur du mari, car sou- 
vent elle fait le contrat le plus avantageux pour elle, il 
n’en serait pas moins déclaré nul, à défaut d’autorisation 
de la part du mari. 


Tous les membres de cette Cour sont d’accord sur la né- 
cessité de l’autorisatiun, la question à décider est celle-ci : 
l'acte de ratification du 19 septembre, 1821, comportait-il 
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Pautorisation voulue par la loi, ou le contraire, ainsi que 
déclaré par le jugement dont est appel. 


Je suis obligé d’admettre que cet acte de ratification est 
loin d’être un modèle de style, et ne prouve pas beaucoup 
en faveur des connaissances légales et littéraires de celui 
qui l’a rédigé ; mais s’il fallait mettre à néant tous les 
actes dont la rédaction ne serait pas sans reproche, il y en 
aurait, certes, bien peu qui sortiraient intacts de l’épreuve ; 
il serait à désirer certainement que tous les notaires fussent 
qualifiés, mais il y a quelques uns d’entr’eux, dont les con- 
naissances légales, la clarté du style et de la rédaction, font 
une honorable exception, mais c’est malheureusement parce 
que le nombre de ces derniers est petit qu’il se rencon- 
tre un si grand nombre d’actes qui mettent en danger les 
intérêts des parties y concernées ; si c’était le contraire il 
y aurait beaucoup moins de procès ; les tribunaux sont là 
pour les expliquer et leur donner leur signification légale, 
sans oublier toujours que leur premier et principal devoir 
est de rendre à chacun ce qui lui appartient ; ils ne sont 
pas établis non plus pour décider des questions de droit 
purement'absiraites, mais bien pour décider, suivant la loi, 
les intérêts des parties dans les causes soumises à leur dé- 
cision. L’on sait tous que l'intérêt est la mesure des ac- 
tions, de telle sorte que les parties qui n’en montrent point, 
soit dans la demande, soit dans la défense, la demande est 
de suite déboutée et la défense rejetée, sur une défense 
en droit ; à plus forte raison donc, le résultat doit-il être le 
même si, par la preuve, elles ont failli d'établir et prouver 
cet intérêt ; or, dans la cause actuelle, la demanderesse, 
pour montrer cet intérêt, a été obligée d’alléguer qu’elle 
avait été ‘ésée par l’acte da 19 septembre, 1821, afin de 
ne pas voir son action déboutée sur une défense au fonds 
en droit ; s’il était nécessaire de faire l’allégué, il était 
nécessaire également d'en faire la preuve ; ici non seule- 
ment la demanderesse a failli de prouver lésion, elle a elle- 
même, par sa preuve, établi le contraire, comme on va le 
voir dans l'instant. 
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Artivé maintenant a la ratification, voyons d’abord ce 
qui y a donné lieu. L’on connaît déjà le contrat de ma- 
riage, la clause de communauté de biens, celle d’ameu- 
blissement général et la stipulation de douaire préfix et 
préciput ; douaire £500 ; préciput £250. Mais on y cher- 
che en vain sur quels biens du mari ces sommes d'argent 
devaient se prendre ; disons le mot, ni l’un ni l’autre des 
conjoints ne possédait alors un pouce de terre, de meubles 
on n’en voit pas d’avantage, de sorte que voila un douaire 
et un préciput, très considérables pour l’état des parties, 
qui n’est appuyé sur rien. Dans l’année du mariage, on 
voit pour la première fois le mari faire l’acquisition de l’im- 
meuble qui fait l’objet de la présente contestation ; il est 
acheté à crédit, et c’est un emplacement non bâti, dans le 
faubourg St. Laurent; à peine l’a-t-il possédé quelques 
mois qu’il s’apperçoit qu’il vient de contracter des obliga- 
tions au dessus de ses forces, qu'il n’a pas les moyens de 
bâtir, qu’il ne pourra pas même rencontrer ses paiements, 
et il sait qu’une poursuite judiciaire et un décret forcé ab- 
sorberont le tout; que fait-il ? En homme prudent, et pro- 
bablement sur la suggestion même de la demanderesse, il 
fait avec les défendeurs un échange avantageux ; il reçoit 
en contre échange un emplacement, plus petit il est vrai, 
mais sur lequel il y a une maison de construite ; il devait 
à son bailleur de fonds £115 17 11, ce sont les défendeurs 
qui paient cette somme ; il y avait de plus appliqué sur cet 
emplacement un constitut au capital de 800 livres, égales à 
£33 6 8, ce sont encore les défendeurs qui le paient ; il re- 
çoit, comme soulte et retour, £25, fesant une somme totale 
de £174 4 7, pour payer ses dettes, et encore £25 pour lui- 
même, et dont la demanderesse n’a probablement pas 
manqué de prendre sa bonne part : or, c’est cet acte d’é- 
change qui a sauvé le mari de toutes ses difficultés, qui a 
conservé à la demanderesse un emplacement bâti où elle a 
pu résider, dont elle a perçu les loyers, tant depuis la 
mort de son mari que depuis sa renonciation à la commu- 
nauté, et sur lequel, pour la première fois, son douaire et 


174 


préciput se sont trouvés appuyés, d’une maniére solide, au 
moins jusqu’au montant de la valeur de l'emplacement, 
c’est cet acte d’échange, si avantageux au mari et à la fem- 
me surtout, et qu’elle a ratifié par l’acte du 19 septembre, 
1821, et dont elle s’est porté garante, c’est ce même acte 
d'échange qu’elle voudrait anéantir, en demandant, par 
son action, à faire déclarer nulle la ratification qu’elle en 
a faite, pour défaut d’autorisation de la part de son mari, 
son état de mineure et la lésion qu’elle dit avoir éprou- 
vée en conséquence. 


Il ne s’agit donc pas ici de l'héritage de la femme ven- 
du par le mari durant le mariage ; ce n’est pas non plus 
le cas de la riche héritière qui a apporté à son mari une 
fortune considérable, et que ce dernier, diesipateur, vend 
pour subvenir à ses folles dépenses, et qui laissera plus 
tard sa femme dans l’indigence ; non, c’est l’héritage du 
mari, un bien par lui acquis et non payé et sur lequel la 
demanderesse n’eût pu réclamer son douaire et son préciput, 
qu’aprés le paiement de toutes les créances privilégiées 
susmentionnées, ainsi que des frais considérables qu’en- 
trainent toujours les poursuites judiciaires et les décrets 
forcés. Que serait-il resté, je le demande ? Rien. Voila 
les circonstances qui ont amené l’acte de ratification du 19 
septembre, 1821, Il n’en est pas moins vrai, néanmoins, 
que si tel acte fût nécessaire pour la sûreté des défendeurs, 
qu’il dit être fait de la manière voulue par la loi, malgré 
toute injustice qui pourrait en résulter autrement. [I] ne 
faut pas perdre de vue que cet acte ne va pas à faire rati- 
fier par la femme la vente de lun de ses héritages propres 
et ameublis pour entrer dans la communauté, ce n’est pas 
même une vente faite par le mari, c’est purement un 
échange ; il ne s’agissait donc que de transporter l’hypo- 
thèque de la femme pour son douaire et préciput (si toute- 
fois elle en avait une qui fût valide et effective) de l’em- 
placement donné en échange, sur celui reçu en contre 
échange. Je vais maintenant lire l’acte de ratification il 
est conçu dans les termes suivants : (1) 





(1) Vide, Supra, p. 159. 
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Cet acte est attaqué de nullité par la demanderesse, 
comme il a déjà été dit, pour cause de minorité, impuis- 
sance du mari à le consentir, défaut d'autorisation de sa 
part, et lésion. Les deux premiers moyens d’objection 
paraissent avoir été mis de côté par la Cour inférieure elle- 
même, puisqu'elle ne déclare l’acte nul qu'à défaut de 
l'autorisation du mari, et en effet ils étaient insoutenables, 
comme on le verra dans un instant. 


Quoiqu’il soit vrai de dire que la vente d’un de ses héri- 
tages par la femme mineure, même dûment autorisée de 
son mari, ne soit pas plus valide que celle faite par la mi- 
neure non mariée, et que cette vente puisse être valable 
ment attaquée de nullité, néanmoins cette nullité ne serait 
que relative et non absolue, et, en d’autres termes, il fau- 
drait, pour se faire relever, alléguer et prouver la lésion ; 
mais une difficulté git encore ailleurs, le défaut d’autorisa- 
tion. Après avoir lu cet acte d'autorisation, on ne trouve 
pas, il est vrai, qu’il y soit écrit ces mots, les uns à la suite 
des autres ‘ ef de son dit mari düment autorisée.” J’admets 
cela, si ces mots s’y trouvaient écrits, dans cet ordre, il 
n’y aurait rien à décider ; mais c’est exactement parce que 
la phrase ne se lit pas ainsi, qu’on s’adresse au tribunal 
pour lui donner sa signification ; si ce qui est écrit dit exacte- 
ment la même chose, quoiqu’exprimé un peu différemment, 
il faut dire qu’il y a l'autorisation voulue par la loi. Sui- 
vant moi, malgré le mauvais style, le vice de la phraséo- 
logie et même les fautes d’orthographe, qui s’y rencontrent 
en assez grand nombre, il y est dit sufisamment que cette 
femme a été bien et dûment autorisée par son mari. Le 
notaire, et c’est toujours lui qui parle pour les parties, ou 
plutôt ce sont les parties qui parlent par sa bouche, dit 
que le dit jour, 19 septembre, 1821, est comparu M. Mar- 
coux, épouse de Chs. Brien dit Lapierre, dénommée en 
l'acte ci-haut et des autres parts écrits. On voit par ces 
expressions que la ratification se trouve écrite au bas de la 
minute du contrat d’échange, dément assislée et d’abon- 
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dant autorisée, à ce présent à Veffet qui en suit. Jusqu’a 
présent qui voit-on partie à l’acte ? La femme et son mari. 
Il y est déclaré qu’elle y est dûment assistée et d’abon- 
dant autorisée. Qui donc de ces deux perssonnes pouvait 
dûment autoriser cette femme, si ce n’est son mari, là 
présent, comme.il y est dit? Non, dit la demanderesse, 
c'est une conséquence trop forcée. Eh bien, si ce n'est pas 
son mari, c’est donc elle même qui s’est autorisée, car il 
n’y avait aucune autre partie à l’acte. Un raisonnement 
comme celui-ci me paraît faux, et c'est pourtant là le rai- 
sonnement de la demanderesse. Immédiatement après la 
phrase que je viens de lire, le notaire continue : “ elle ra- 
“ tifie Pacte d’échange et s'en porte garante,” et le notaire 
termine en disant : “ et la dite comparante signe avec nous 
notaires, le dit Lapierre ayant déclaré ne savoir le faire, de 
ce enquis, a fait sa marque ordigaire d’une croix.” J'ai lu 
et relu cet acte, et j’y ai toujours vu cette femme assistée et 
autorisée par son mari, présent et partie à l’acte. Décider 
autrement serait rétrograder aux premiers siècles de l’an- 
cienne Rome et faire revire la gloire des formules de cette 
époque. On sait que les jurisconsultes du temps, tous de 
l’ordre des patriciens et des nobles, avaient imaginé pour 
tenir les plébéiens dans leur dépendance, certaines forma- 
lités compliquées et certains termes, rangés suivant un 
certain ordre, dont il fallait nécessairement se servir, non 
seulement pour tous les actes qui se faisaient devant le ma- 
gistrat, mais encore dans presque toutes les affaires où sa 
présence n’était pas nécessaire. 


Non seulement chaque action avait sa formule propre, 
mais aussi pour toutes les autres parties de la plaidoiene ; 
cependant on ne pouvait pas impunément errer dans la 
forme ; ou l’on perdait son procès, ou l’on fesait un acte 
nul et qui n’attribuait aucun droit, Ces jurisconsultes pri- 
vilégiés avaient apporté le plus grand soin à dérober au 
peuple la connaissance de leurs formules, en les tenant 
cachées au fond de leurs cabinets, comme autant de mys- 
tères interdits aux profanes. La nécessité des formules 
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commença à se relâcher sous les empereurs, et Théodose le 
jeune les abolit entièrement. 


Gardons-nous donc de tomber sous l'empire des fot- 
males. D'ailleurs, s’il était resté dans notre jurispru- 
dence quelques traces de ces dangereuses formules, notre 
loi de judicature de 1849, leur a porté le dernier coup. On 
me pardonnera cette digression qui ne m’a pas paru tout-à- 
fait étrangère à la cause. 


Pour toutes les raisons ci-dessus, je suis d'opinion que 
cétte ratification est légale et valide ; néanmoins, s’il était 
vrai que la demanderesse fût lésée par cet acte, étant mi- 
neure alors, elle eut pu, pour cette raison, réussir à en 
faire prononcer la nullité ; mais il lui eut fallu prouver la 
lésion, ce qu’elle n’a pas fait. Elle a fait plus, elle a elle- 
même détruit l’espèce de présomption qui pouvait exister : 
en sa faveur, sous ce rapport, comme je lai fait voir plus 
haut. 


La femme mineure dûment autorirée de son mari peut 
légalement faire tous les actes que les autres mineurs pew-- 
vént faire ; et nous trouvons dans Îa loi romaine cette max- 
ime bien et dûment établie, et ce en vertu d'une loi pré- 
cise : Pupillus omne negotium recté gerit ; mais les mi- 
neurs peuvent être restitués contre tous les actes où ils 
souffrent de la lésion (Règles du droit français) ; et plus 
loin au même ouvrage ; * quand l’aliénation des biens des 
“ mineurs a été faite sans les formalités voulues par la 
“loi, les mineurs peuvent en demander la rescision, sans 
“ alléguer la lésion, ni être dans la nécessité de la prouver, 
‘“ ce qui veut dire que, dans le cas contraire ils peuvent 
“faire l'un et l’autre.” Et à la page suivante il est dit : 
“ Quoique dans l’aliénation des biens des mineurs, on ait 
“ gardé les formalités ci-dessus, les mineurs n’en sont pas 
“ moins restituables, quand ils souffrent lésiun; mais il: 
“faut qu'en ce cas la lésion soit considérable.” (1) Si 





(8) Veyes Fansion Denigart, vbo. Lésion, L' 
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. le mineur n’est pas lésé, il ne peut se faire “ restituer, car 
ce n’est qu’à cause de la lésion qu'on l’admet au béné- 
“ fice de la restitution ; dès que la lésion cesse, il n’y a 
“ pas lieu à la restitution ; en ce cas, il n’a pas plus de 
“ privilége que les majeurs. (Minor non restituilur ut minor 
sed ut læsus.”) 


Suivant moi, ces deux points de la cause décidés, il ne 
reste plus rien pour appuyer l’action, faute de base, le dé- 
faut d’autorisation et la lésion. Mais, allons plus loin et 
je suppose le cas hypothétique, que la ratification soit 
nulle, à défaut d’autorisation ; qu'il y ait lésion ; que la 
demanderesse l’ait établi, et ce en temps utile, ou qu’elle 
doive se présumer par la nature même de l’acte, comme il 
a été prétendu : s’en suivrait-il même alors qu’elle doive 
réussir ? Je pense que non; cette action serait au moins 
prématurée. 


Il ne peut être nié que, lorsque le mari, sans le consen- 
tement de sa femme, a aliéné durant le mariage un héri- 
tage sujet à son douaire, qu'il ne continue de l'être, en 
quelques mains qu’il passe. (1) Rien de plus juste et c’est 
la loi. Mais aussi, et par les mêmes règles de justice et 
d'équité, ce principe reçoit un tempérament. “ Le 
“ principe, que nous venons d'établir, reçoit un tem- 
‘ pérament d'équité, qui est que les héritages que 
“Je mari a aliénés, ne continuent d’être sujets au 
‘¢ douaire que subsidiairement, dans le cas où la femme 
“ne trouverait pas” (c'est donc à elle à chercher 
et à établir le fait) ‘“ dans les biens sujets au douaire 
“ qui sont restés dans la succession de son mari, de quoi 
Jui fournir la portion qui lui appartient pour son douaire ; 
‘ mais s’il y a de quoi la remplir, {a femme n’est pas reçue 
& à poursuivre son douatre contre les tiers détenteurs des hé- 
‘ ritages sujets à son douaire.” (2) Et un peu plus loin, en 
parlant de l’action confessoria servitulis ususfructàs, il conti- 


3 " @) Pole, Denar , no. 84. 
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nue : “ L’ouverture du douaire coutumier donne lieu a 
“l’action confessoria servilutis ususfrucläs. Cette action 
“est une action réelle, par laquelle la douairière reven- 
“ dique le droit d’usufruit qui lui est acquis par louver- 
“ture du douaire dans les héritages sujets an douaire, 
“ pour la portion qui lui appartient.” (1) Plus loin il ajoute : 
“ Observez aussi que la douairière n’est reçue à donner 
“ cette action contre les tiers détenteurs des héritages sujets 
“au douaire, que lorsque. son mari n’a pas laissé dans sa 
“ succession....suffisamment pour remplir la douairière 
“ de sa portion, c'est le cas auquel la douairière peut par 
‘ cette action revendiquer son douaire contre les tiers dé- 
“ tenteurs des héritages qui y sont sujets. ... dont l’aliéna- 
“tion a entamé la portion qui lui appartient pour son 
** douaire.” 


Comme la marche de la douairiére Jui est tracée, il Ini 
fant d’abord chercher dans la succession de son mari, s’il 
n’y a pas la assez pour son douaire ; c’est alors seulement 
qu'il lui est permis de s’attaquer aux tiers détenteurs ; et 
non encore indistinctement ; non, elle doit commencer par 
les derniers acquéreurs, et elle ne peut remonter aux autres 
qu’à défaut d’avoir trouvé jusque la assez pour compléter 
son douaire ; il ajoute encore: “ A Pégard des héritages 
“qui ont été aliénés les premiers ; quoiqu’ils soient du 
“ nombre de ceux qui composent la masse dans laquelle 
“ la douairière doit avoir une portion, {a douairière n’a au- 
“ cune action contre ceux qui en sont détenteurs, si l’alié- 
“ nation qui en a été faite, n’a pas entamé cette portion. 
“ ceux qui restaient étant suffisant pour la fournir.” (2) 


Il est vrai que‘ Pothier ne parle ici que du douaire cou- 
tumier et non du douaire préfix, le premier donnant lieu à 
l’action réelle, et l'autre ne donnant lieu qu’à l’action per- 
sonnelle ; je l’admets volontiers, mais s’il y a parité de 
raison dans les deux cas, je ne vois pas pourquoi il fau. 
drait décider différemment. 





1) Poth. Douaire, No. 187. 
Ibid, Nos. 190, 191. 
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‘Le douaire préfix de la femme, tout en comportant un 
droit d’hypothèque sur les biens du mari, n’est pas tou- 
jours suivi d'effet, c’est une créance éventuelle et qui ne : 
peut être exigible d'abord qu’en cas de survie par la fem- 
me ou les enfants, ou les uns et les autres ; il faut que le 
mari prédécède, jusque là point de douaire ; le mari pré- 
décédant, si la femme et les enfants sont institués ses lé- 
gataires universels, point de douaire encore, car ilya 
confusion, ils seraient créanciers et débiteurs en même 
temps. Il n’est pas nécessaire de multiplier les exemples, 
mais disons que dans un grand nombre de cas la stipula- 
tion du douaire n’a pas son application, et l’hypothèque qui 
nest qu’accessoire disparaît avec le principal. 


Il est facile d’ailleurs d'apercevoir le motif de la loi qui 
a limité l'action de la douairière contre les tiers détenteurs ; 
en effet, de cette manière, les droits de la douairiére sont 
conservés intacts, et d’un autre côté on protège les tiers 
acquéreurs de bonne foi, contre les caprices et les vexa- 
tions de la douairiére. En effet, ces tiers détenteurs ne 
sont point.censés connaître, et généralement ne connais- 
sent jamais, ni les forces de la: communauté, ni celles de la 
succession du mari, à qui ils sont parfaitement étrangers ; 
la douairière seule au contraire peut et doit les connaître ; 
car elle n’a pu renoncer sans faire inventaire, et c'est ce 
dernier acte qui la détermine dans son choix. Rien donc 
de plus juste que d’obliger la douairière à s'adresser d’a- 
bord à la succession de son mari, et ainsi de suite, et de la 
même manière qu’on vient de voir pour trouver son douaire 
avant de pouvoir s'adresser à des tiers détenteurs qui ne 
connaissent rien, ni de la communauté entre le mari et la 
femme, ni de la succession du premier. La marche con- 
traire donnerait lieu à un circuit d’actions en garantie des. 
uns contre les autres, et il arriverait peut-être qu'on trou- 
verait assez, en dernier lieu, dans la succession du mari, 
qui serait le dernier garant, pour indemniser tous ces tiers 
détenteurs des conséquences du trouble à eux causé par 
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l’action hypothécaire de la douairière ; et même, dans ce 
dernier eas, qui se trouve le plus favorable, ces tiers dé- 
tenteurs ne seraient jamais complètement indemni-és. 
Mais, supposant l’autre cas, et celui-ci devra nécessaire- 
ment arriver plus souvent, que la succession puisse payer 
le douaire, mais rien de plus, la femme, en intentant de 
suite son action hypothécaire contre Jes tiers détenteurs, 
ferait supporter à ces derniers des frais considérables dont 
ils ne pourraient être remboursés, mais qui eussent été 
épargnés si la douairière se fut adressée directement à la 
succession de son mari. Si cette raison vaut dans le cas 
du douaire coutumier, et je n’en découvre pas d’autre, elle 
milite également suivant moi dans le cas du douaire pré- 
fix, et autres droits matrimoniaux de la femme. En don- 
nant cette interprétation je ne crois pas violer la loi, et en- 
core moins l'équité, en l’appliquant au cas actuel. 


Les défendeurs ne sont donc pas obligés dans le cas ac- 
tuel d'indiquer les biens ni d’avancer les frais nécessaires 
pour la discussion d’iceux. Le cas présent fait ressortir 
toute la justice et l'équité de ce tempérament ; la deman- 
deresse ne s’est point même donné la peine de produire 
l'inventaire qu’elle dit avoir fait avant sa renonciation ; et 
ce défaut de production de sa part est, suivant moi, une 
forte présomption contre elle, et laisse à supposer qu’il y a 
dans la succession de son mari des biens qu’elle pouvait 
discuter, mais qu'elle refuse de le faire par caprice ou au- 
trement. Îl est une autre raison qui milite également contre 
les prétentions de la demanderesse, et qui se trouve ap- 
puyée sur le même principe d'équité ; c'est que c’est un 
échange et non une venie. Que dit encore Pothier à ce 
sujet, au no. 88. “ Pareillement, lorsque Je mari g aliéné 
à titre d'échange ou de bail à rente, un héritage sujet au 
“ douaire de la femme ; quoique cette aliénation soit une 
“ aliénation volontaire, qui, selon la subtilité du droit, 
“ n'empêche pas l'héritage de demeurer sujet au douaire, 
néanmoins, lorsque l’échange a été faite sans retour, et le 


182 


‘ bail à rente sans deniers d’entrée, et de bonne foi, la 
6 femme duil prendre son douatre sur la rente ou sur l’héri- 
{age reçu en contre-échange, qui sont un juste équivalent 
“ de celui qu’elle aurait sur l’héritage.” Dans le cas ac- 
tuel, il est vrai, il y a eu une soulte de £25; mais en 
se rappelant les circonstances de l’échange, elle se trou- 
vera peser légèrement et n’être d’aucun poids. 


C'est encore ici le cas du douaire coutumier, mais j'ose- 
rais dire qu’il me paraît peut-être moins favorable que celui 
du douaire préfix qui n’est qu’une simple créance mobi- 
liaire, au lien que le douaire coutumier est un droit réel, 
jusinre. D’après les autorités que je viens de lire, la de- 
manderesse n’eut-elle jamais ratifié l’acte d’échange en 
question, aurait cerlainement la plus mauvaise grace du 
monde, (en eut-elle le droit) d’intenter la présente action 
contre les défendeurs ainsi qu’elle l’a fait. 


I] n’était pas nécessaire d’examiner la cause sous tous 
ces rapports, vu que, selon moi, la ratification étant dé- 
clarée légale, et aucune lésion n’ayant été proivée, tout 
l'édifice devait s’écrouler ; mais il m’a semblé juste que la 
partie succombante elle-même, et la Cour de première ins- 
tance qui lui avait donné gain de cause, pûssent con- 
paître tous les motifs qui ont forcé le présent tribunal à dé- 
cider autrement. 


J’ai Ja plus haute opinion des connaissances légales des 
savants juges qui ont prononcé en première instance, et il 
a fallu la plus forte conviction pour me déterminer à me 
prononcer en sens contraire. Je concours, en conséquence, 
dans le jugement de la majorité de cette Cour tel que mo- 
tivé. 


Jugement.—Vu Ja clause d’ameublissement portée au 
contrat de mariage d'entre feue Marguerite Marcoux, de- 
manderesse dénommée en la déclaration en cette cause, 
et feu Charles Brien dit Lapierre son premier mari, de- 
vant Mtre. Doucet ef son confrère, notaires, à Montréal, le 
29 avril, 1820 ; 
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Vu Pacte de ratification, devant Mtre. Lukin et son con- 
frére, notaires, 4 Montréal, le 19 septembre, 1821, que 
les demandeurs originaires ont attaqué par leur dite dé- 
claration, et dont ils ont demandé l’annullation. 


Vu que la dite ratification ne touche nullement à aucun 
droit immobilier de la dite feue Marguerite Marcoux, et 
que la demande formée par elle de son douaire préfix et de 
son préciput stipulés au dit contrat de mariage sus daté, 
n’était que d’une créance mobilière, et que, par l'effet du 
dit acte de ratification, l’hypothèque qui assurait la dite 
créance n’a été transportée que d’un immeuble sur un 
autre ; 


Attendu que la dite dame, quoique mineure, pouvait 
sous l'autorisation de son dit mari, valablement faire et 
eonsentir la dite ratification ; 


Attendu que dans l'espèce il n’y a aucune preuve de dol 
ou de fraude pratiquée envers la dite dame, ni de lésion lui 
donnant droit à la restitution en entier par elle demandée 
en la dite déclaration ; 


Attendu qu’en parlant au dit acte de ratification elle a 
été bien et suffisamment autorisée par son dit feu mari, au 
désir de la loi, et que, partant, la demande en déclaration 
d’hypothèque formée en cette cause, en son nom, est re- 
poussée par l'exception de garantie résultant d’icelui, et 
qu'en conséquence, dans le jugement de la Cour dont est 
appel, il y a mal jugé, en autant qu’il a prononcé la nullité 
du dit acte, et que les conclusions en dérlaration d’hypo- 
thèque ont été accordées à la partie demanderesse ; 


I] est adjugé et ordonné, par la Cour ici présente, que le 
dit jugement soit, comme par ces présentes il est, infirmé et 
mis au néant. Et cette Cour, rendant le jugement que la 
dite Cour Supérieure aurait dû prononcer, déboute les par- 
ties demanderesses, représentées aujourd’hui par l'intimé 
C. A. Brault, de la demande par elles formée en déclara- 
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tion d’hypothéque, et sur ce met les parties hors de Cour 
et de procès, avec dépens contre le dit intimé. (Dissentiente 
PHon. M. le juge Guy.) 

Dourre et D’Aovusr, pour l’appelant, 

Mackay et Austin, pour l'intimé. 

Dorion, A. A., conseil. 





COUR DE CIRCUIT.—QUEBEC. 
Présent :—Stuart, Juge-Assistant. 


LEMIEUX,. . secs secces ses. Demandew’. 
vs. 
No. 112. Cork, ..seee 2006000 0000000000 8000 Défendeur. 
et 
COTÉ, sos cecccccces 600000 008 Opposant. 





Jagé :—Qu’un huissier peut exécuter! Held:—Thata bailiff can execute a writ 
an writ ie fieri facias de bonis contre son |o fiers facias de bonis axainst his brother- 
beaufrére, ou autre ail e, nunubetant les | in-law, or other relative, notwithstanding 
dispositions de la 12me Vic. cap. 38. the provisions of the 12th. Vic. Cap. 38. 





Jugement rendu le 25 avril, 1859. 





Dans cette cause un writ de fiert facias de bonis, contre 
le défendeur, avait été exécuté par unshuissier—beau-frére 
du défendeur. Celui-ci fila à cette saisie une opposition afin 
d’annuler, fondée sur ce que l’huissier ne pouvait exécuter 
contre son parent, et concluant à ce que pour cette raison 
la saisie fut annulée. 


Per curiam.—La Cour est d’opinion que cette raison 
nest pas suffisante pour faire mettre de côté la saisie 
faite en cette cause. Par la 12 Vict., chap. 38, les pou- 
voirs donnés aux huissiers sont les mémes que ceux donnés 
au shérifen vertu de la 25 Geo. 8, ch. 2, et rien dans ce 
dernier acte n'empêche le shérif de faire des services, saisies 
ou aucune autre procédure contre ses parents. Les procé- 
dures qui doivent être suivies sur les saisies sont exclusive- 
ment réglées par cette dernière loi. Pour ces raisons, la 
Cour renvoie l'opposition avec dépens. 


Dovat et TascHEREAU, pour l’opposant. 
Casauzr et LanaLois, pour le demandeur, 
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QUEEN’S BENCH, DISTRICT OF QUEBEC. 


APPEAL SIDE. 


Before Sir L. H. LaFonraine, Bart., Chief-Justice, and 
Ayzwin, Duvaz, Monpevet and Bape.ey, Justices. 
LAVOLE.ccses 02880 9000080000 800008 66086886 Appellant. 


and 
GAGNON. coc see cos sose sosessmsseses se Respondent. 





Held :- That in an action for slander{ Jugé : — Que dans une action pour 
the expressions cumplained of must be|injures verb: les, les paroles dont on se 

ved. plaint doivent etre p.ouvees. 

Semble —That where an attorney, in| IJl:emble.—Que lorsqu’un procureur, 
the conduct of a law sui, remarks upon | dans le cours d’un procès, fait des re- 
the character of a witness in accordance | marques sur je caractère d’un temoin en 
with in-tructions from his client, his de-|cons-quence d'instructions reçues de son 
feu. e to an action for slander will be fa- | ‘lient, sa defence dans une action pour 
vorably received. injures sera favorablement reçue. 





Judgment rendered the 13th. March, 1860. 





This was an appeal from a judgment of the Circuit Court 
for the District of Saguenay, dismissing the appellant’s 
action brought against the respondent for the sum of £50, 
for alleged verbal slander. The declaration set out that in 
a certain cause then pending in the Commissioner's Court 
at Baie St. Paul, in the district of Saguenay, between one 
Néron, plaintiff, and one Danais, defendant, the respondent, 
a shopkeeper, acting as the attorney of Néron, in that 
cause, stated in open Court, that he, the appellant Lavoie, 
who was a witness in that suit, was not to be believed on 
oath; that he had previously committed perjury, and 
that he, the respondent, could prove it if it were necessary. 


LawcLois, for appellant, contended that in making use 
of the expressions complained of, the respondent had ex- 
ceeded his powers and privileges as procureur ; no such 
license as he had assumed was permitted even to a 
professional man when conducting a case, and more espe- 
cially was it unjustifiable and illegal on the part of a man, 
a trader by occupaiion, who, without any professional 
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knowledge, thought proper to take upon himself the con- 
duct of a suit as the respondent had done. (1). 


Gueason, for respondent, maintained, firstly, that the 
judyment appealed from must be confirmed, because the 
words were not proved as laid, and that the attorney ad 
lites was not responsible in law. (2) (Ayiwin, J. Why refer 
to english authorities, they are not law in such a case as 
this)—I cite them as the language of reason. (The Chief 
Justice. It is no use citing them we will not take notes of 
them); he maintained, secondly, that the action was unte- 
nable, even according to the french authorities. (8) 


There was another case against the respondent, by one 
Boivin, another witness, for the same cause, in which the 
same questions arose, and was brought into appeal at the 
same time. 


Judgment was accordingly rendered in both these cases 
by the Court at the same time. 


AyLwin, Justice.—I dissent from the judgment of the 
Court in both these cases. They present points of great 
importance to the public. If the defence set up had been, 
that the procureur, or defendant, used the language com- 
plained of in pursuance of instructions from his client, and 
with authority from him to use such expressions towards 
the witnesses, such a defence would be received favorably ; 
and, in such a case, it would be necessary for him to bring 
up his client and prove the authority, and also his power of 
attorney to act as procureur. This, however, the defendant 
has failed to do, and, from circumstances disclosed in 
these cases, it appears that he did so—not only without 
authority from his client—but from a feeling of enmity 
towards the plaintiffs, in consequence of their having pre- 
viously been witnesses against him in another case in which 
he was personally interested. In addition to this there is an 





nd) 1 Bourse, d de la Responsabilité, pp. 355, 356:—5 Marcadé, p. 271: - Guyot, 
p,v 
(2) 2 “tarkieon Fviden 862, 863 :—10 English Common Law Reports, p. 380. 
(3) &  Pallos, vbo. Défense. * 5 oe 
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entire absence of proof that he ever received any instruc- 
tions whatever from his client to make use of the lan- 
guage complained of. 


I do not think that it is necessary in cases of this kind, 
to prove the exact words, although some of the witnesses 
bave done so; it is merely necessary to prove the 
substance. In this case the rules of evidence have 
been entirely subverted. In commercial cases we have 
english law, but in other cases french rules of evidence 
obtain, there are, however, certain rules for the exami- 
nation of witnesses Jaid down in England, which are so 
wise and just as to be of universal application—one of 
which is, that you shall not be allowed to contradict a 
Witness, unless you first ask him :—< Did you, or did you 
. “not, on such an occasion, and in the presence of such a 
one, do or say so and so ? ” And then, if he should deny 
it, take the proper measures to contradict him. Another 
rule is, that every man’s character is to be considered good 
till the contrary is proved; and evidence, therefore, to the 
effect that a witness will not tell the truth because he is on 
bad terms with the party to the suit, is inadmissible by 
all the rules of evidence which ob‘ain in England. I am 
of opinion that the defendant exceeded his limits as attor- 
ney, and [ am not disposed to allow too much latitude to 
unprofessional men who think proper to act in this way. 
I would therefore have imposed upon him a fine of five 
pounds. Let this man attend to bis lawful business and 
leave the duty he undertook to perform, on the oc- 
casion, to professional men who devote a period of years to 
the stady and practice of the profession. If a professional 
gentleman had been conducting the cases in question, the 
langnage complained of by the plaintiffs, as witnesses in 
these cases, would not in all probability have been used 
towards them. If a majority of the Court had been 
with me, I would have compelled the defendant to go 
before the Court where he used the expressions, and declare 
that the plaintiffs were men who were worthy of belief ; and 
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whose evidence was, in every respect, entitled to credit ; 
and if he should not think proper to do so, I would impose 
damages accordingly. 


Monpe.ert, Justice.—It is generally necessary in render- 
ing judgment to begin with the beginning of a case, but 
in this instance I must begin at the end. It would be 
strange law, if when a man is sued for slander he could 
relieve himself from all responsibility by going before the 
Court where he uttered it, and withdraw his expressions. 
It would be like the case of a man at Ririère du Loup, who, 
being requested to do so, said, ‘ I would willingly do so, 
but it is against my conscience.”—Well in this case, Ga- 
gnon might say the same thing, and what satisfaction 
would this be to the appellant. In this case the judgment 
must be confirmed, as the expressions complained of have . 
not been proved; and it would entirely subvert the ends of 
justice, if, after one expression is complained of, and the 
defendant pleads, another were allowed to be proved and the 
defendant condemned upon it. The offence complained of 
must be proved. No suitor is bound to employ a lawyer, 
therefore I abstain from making any reflections upon the 
defendant for not being a lawyer. The witnesses do not 
agree as to the words used, and the allegations are not 
proved as laid in the declaration. 


Dovat, Justice.—The evidence is contradictory as to the 
words used, even the very magistrates before whom the 
case was argued in which the expressions were used, 
swear that the words complained of where not used by the 
respondent ; and these gentlemen would of course recollect 
whether the words had been used or not, and upon their 
evidence alone I would have been disposed to dismiss the 
case ; the judge who presided in the Circuit Court had 
these gentlemen examined before him, and was conse- 
quently in a better position than we are to judge of the 
value of their testimony. It was not necessary for Gagnon 
to produce his power of attorney, because his quality has 
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been admitted by the appellant in his declaration. If a 
person acting as the respondent, could shew that he was 
justified to a. certain extent in attacking the character of a 
witness in virtue of instructions from his client, I would 
not be disposed to treat such conduct rigorously. 


Judgment confirmed. 
Casauzr and Lanezors, for appellant. 


Fournier and GLæason, for respondent. 





SUPERIOR COURT.—QUEBEC. 
Before :—Sruart, Assistant-Judge. 


_ WaAbLaCmB,. soso cossoocess Plaintif. 
No. 397. vs. 
Brown ef Gl,.ececcsccscececee Defendants. 





Held :—That an experi appointed by 
the Court, at the saggestion of one of the 
arties to a suit, has a right of action 
his services against buth, jointly and 
severally. 


Jugé :—Qu’un expert nommé par la 
Cour, à la suggestion de l’une des parties 
lans la cause, a droit d’action 10 r ses 
services contreles deux parties, conjuinte- 
m- nt et s0.idairement. 





Judgment rendered the 5th april, 1860. 


The plaintiff, as surveyor, was appointed by an inter- 
locutory judgment, in the case of Brown vs. Gugy, as an 
expert, at the instance of the defendant Gugy. After per- 
formance of his services as such expert, the plaintiff brought 
his action for the value thereof against both parties to the 
cause, jointly and severally. 


PæwrLann, for Brown, demurred to the action, on the 
ground that the plaintiff was appointed an expert at the 
instance of the defendant, Gugy, and not by him, Brown, 
who was the plaintiff in that cause ; and that therefore the 
plaintiff had nv right of action against him, Brown, for his 
services as such expert, but against Gugy who had sug 
gested and caused his selection and appointment as such 
expert. 
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Guey, for plaintiff, maintained that having been ap- 
pointed an expert by the Court in the cause in question, in 
the interest of the parties to that cause, irrespective of the 
consideration as to which of the parties suggested his se- 
lection to the Court, he had a right of action jointly and 
severally against both, and more particularly, inasmuch as 
the cause in question had been decided in favor of the de- 
fendant, Gugy, by a judgment dismissing Brown’s action. 

Sroart, Justice. There is no doubt that an expert ap- 
pointed by the Court in any cause, has a right of action 
for his services against both parties to the cause, jointly 
and severally. A number of authorities might te cited on 
this point, but I will content myself with quoting merely 
one : Guyot, Répertoire, vbo. Expert, where this is clearly 
laid down. The demurrer is therefore dismissed. 


Tascazreau, H. E. for plaintiff. 
Guey, counsel for do. 
PenrzanD and Penrianp, for defendant Brown. 








QUEEN’S BENCH, DISTRICT OF QUEBEC. 


APPEAL SIDE. 
Before:—Sir L. H. LaFonraine, Bart., Chief-Justice, 
Ar.win, Duvat and C. Monpecer, Justices. 


LEMELIN,. ccc coccccccce cevccscccs cocon. Appellant. 
and 


LARUE. ccccscc cece cccecese Se seesecece Respondent. 


Held:—That a practising attorne Jugé :—Qu’un avocat pratiquant ne 
cannot become bail or surety in appeals | peut se rendre caution sur appels de la 
from the Superior Court, without contra- | : our Supérieure, sans enfreindre !a 6me 

rule of that Court, and |règla de cette Cour, que la pratique de 
that the practice of their becoming bail is | se rendre ainsi caution est irrégulière et 
consequently irregular and must be dis- | doit être discontinuée. 
eontinued. (1) 








 Judgment rendered the 25th march, 1860. 





. Trssizr, for respondent, moved for the dismissal of the 
appeal, on the ground that the security in appeal as re- 
(1) The 6th rule of the Superior Court provides, that, —‘ No barrister or attorney, 


ootary, sheriff, crier, bailiff or sheriff's officer, shall be bail or surety in any 
action or- proceeding cognisable by this Court, or by any judge thereof.” 
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quired by law had not been put in, inasmuch as the bail 
were Messrs. Casault and Langlois, practising barristers 
and attorneys, and also the attorneys ad {item of the appel- 
lant ; and that barristers could not become bail or surety 
for their clients. (1) It was also in contravention of the 6th 
rule of practice of the Superior Court ; and the policy of 
the law was good in providing that attorneys should not 
become bail for their clients, and thus become personally 
interested in the cause they undertook to defend, which 
would in many instances render them unable to defend 
their client’s interests with the calm deliberation and 
sound judgment necessary in the exercise of their profes- 
sional duties. 


Casaurr, for ‘appellant, maintained, that the rule of 
practice of the Superior Court which had been invoked 
did not apply to, and could not control or regulate, the pro- 
ceedings of this Court. He alleged, as a reason why he 
and his partner had become Surety in the case, contrary to 
their usual custom, that the appellant resided at a consider- 
able distance from Quebec, that they had telegraphed him 
to give the names of his bail or sureties, and that 
they had received an answer from his wife stating, that 
her husband was 27 miles in the woods, and that there 
would be no means of communicating with him for several 
days ; upon which, finding that he was not known to any 
one in Quebec, who would go bail for him, and seeing 
that the delay to put in security was about to expire, 
whereby their client would lose his appeal, they had at 
the last moment signed the bail-bond. That such bail or 
security was not illegal, because it had been practised be- 
fore in the cases, among others, of Levey vs. Badgley, 
Ferguson vs. Rogers, and Sir James Stuart vs. de Lagorgen- 
dière. 





(D) Ferrier, Dict de Droit, vbo. Procureur, p. 438 :—2 LU rtice Civile, 

a :—Répertoire de Guyot, vbo. Prooureur :—2Z Domat. Droit Publique, p. 178 : — 

ter vs. Gingras, 3 L. OC. R., p 57 :—Serpillon sur l'Ord. de 1667, p. 526 :— 
Tièd'e Practice, p. 231. 


192 


Monve et, Justice.—J dissent from the majority of the 
Court in this case. With respect to the rule of the Su- 
perior Court which has been invoked, I do not think that 
the Judges of that Court could ever think of making 
rules for the observance and guidance of the Court of Ap- 
peals ; and this Court I am sorry to say, in my humble 
opinion, is going to render a very strange judgment in this 
case ; for notwithstanding that all the Judges of the Court 
are of opinion that it is a practice which ought to be put 
down, and one Judge holds that it ought to be allowed in the 
present case, yet the Court is going to promulgate an 
arrét or règlement, which, while declaring the bail-bond 
illegal, will permit the party to put in another bail-bond. 
Now I do not believe in Courts making arréts or règlements, 
and further, that neither this, nor any other Court in this 
country, has power to do so; I know that by an arrét of 
1685 the courts in Paris did make règlements, but it was 
never in force in thiscountry. I would have preferred, 
seeing that the bail-bond is not a nullity by law, that in 
this case it should have been allowed to remain, because 
I defy this court to say that there is a law declaring this 
bail-bond null ; if then there is no law to this effect, how 
can the court declare it null ? What I would wish is, that, 
not by an arrél or réglemrn!, but by a rule of practice, this 
Court would prohibit it to be done in future, and thereby 
stop such proceedings for ever, as I entirely agree with the 
majority of the Court, that it is a practice which ought to 
be put down. 


Dovat, Justice.—If the rule of the Superior Court re- 
gulates the proceedings of putting in bail in appeal, then 
our course is plain, and we ought to enforce it, subject 
however to the discretion with which all courts are invest- 
ed. Now, is this a proceeding in the Superior Court ? We 
think it is, because it is in the Superior Court that the bail 
is given. This then being the case, are the circumstances 
of this case such as to warrant the deviation by the ap 
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pellant from the rule of the Superior Court? We think 
20; this is not the first time it has been done, and 
therefore he acted upon practice previously adopted ; 
we therefore think we will best subserve the purposes of 
justice by saying to the appellant, we will not declare the 
bail-bond valid, but, under the circumstances, we will 
give you time to put in proper bail. 


Arzwin, Justice.—As to the rule of practice which has 
been invoked, great diversity of opinion has always exist- 
ed; and in the legislation of modern France no restriction 
is imposed at all in this matter. Now where was the bail 
put in in this case ? In the Superior Court of course, and 
therefore the rule is binding. But the Court is invested 
with a discretionary power, and inasmuch as the rule has 
frequently been deviated from before, although I do not 
know that a case where the attorney of the party to the 
suit has become bail has ever been prunounced upon be- 
fore, yet [ know that other cases where attorneys have been 
bail, have been frequently decided, therefore we do 
not say that the bond is null; but that it is irre- 
gular as beiny in contravention of the rule of practice, and 
itis to be hoped that this will put an end to the question 
for ever. Our desire is not to pronounce an arrét or 
règlement, although I think such an arrét would be in con- 
formity with the law of France, and therefore, we hope 
that the gentlemen of the bar will conform with the rule 
now laid down. The judgment of the Crurt therefore 
pronounces the bail-bond irregular, and permits the ap- 
pellant to put in proper bail. 


Casautr and Lanators, for appellant. 
Tessixn and Ross, for respondent. 


13 
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SUPERIOR COURT.—QUEBEC. 


Before :—Stuart, Assistant-Judge. 


Les Dames Rezicixuses URsuLINES 
No. 1236.) P= QUEBEC,.. ee cccccecsccccese Plaintiffs. 
° ° VS. 
PERRY . 000 cecces cccccssvccreves Defendant. 


eld: -Thata plea of payment alleg-, Jugé :—Qu’un p'aidoyer de paiement 
ed to have b en made at different periods | allégué avoir été fat à diverses époques 
previously to the institution of the action. | anterieures À l'institution de l'action, qui 
which dues ut -hew the several dates| n’indique pas tes dates et les montants 
and amounts of such payments is bad, | do te's paiements e-t inruffisant, et sera 
and will be held se on demurrer. déclaré tel sur defense au fonds en droit. 





Judgment rendered the 5th april, 1860. 





This was an action for ground rent. Plea—Payment, 
at different periods previously to the institution of the ac- 
tion. 


Bossé, for plaintiffs, demurred to the plea, on the 
ground that it did not state the dates and amounts of the 
different alleged payments. 


Pentianp, J. C., for defendants, argued, that it was 
not necessary to do more in his plea than mere'y allege 
payment previously to the institution of the action ; and 
that subsequently the plea could be substantiated by proof 
of the several payments. ° 


Stuart, Justice. The plea ought to have set forth the 
dates and amounts of the alleged payments, not having 
done so, it must be dismissed and the demurrer main- 
tained. 


Bossé, for plaintiffs. 


Penrcanp and PenrLan», for defendant. 
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QUEEN'S BENCH, { DISTRICT OF QUEBFC. 
APPEAL SIDE. - 

Before : — Sir L. H. LaFonTaINE, Bart. Chief-Justice, 
Aywuwin, Duvaz, Monp&Ler and Banezerx, Justices. 


Berry,.... @ee@oeees8 nd .00000.e.ne Appellant. 
an 


May,.... 000800000000 00000 8008 8200060 0000 Respondent. 





Held :—lo. That a judgment quashing| Jugé :—lo. Qu’un jngemont déclarant 
a writ of capias ad resnondendum is an | oul un writ de capias ad respondendum 
interlocutory judgm ‘nt, which cannot be | est un jugement interlocutvire, duquel on 
appealed from de plano. ne peut interjeter appe de plano. 

20. That the transoript is conclusive! 20. Que la copie de la pro:edure dans 
evidence of the nature of the proceed- | une caure fait preuve con luante, et in 
ings, and the Court will oot gu beyond it | Cour n'ira pas au del) afin de constater 
to consider the effect of a subseq::ent | l’effet d’un jagement subsequent non com- 
judgment, not comprised or referred to | pris en icelle, et auquel il n'est pas référé. 

rein 





Judgment rendered the 16th march, 1860. 





This was a motion by the respondent to dismiss the appeal 
on the ground that it had been instituted de plano, instead 
of ‘* leave to appeal”? having been first prayed for. 


Pops, Txos., for respondent.—This appeal has been in- 
stituted from a judgment of the Superior Court quashing 
the writ of captas ad respondendum, issued against the res- 
pondent, and cancelling the bail-bond. It is an interlocutory 
jadgment within the meaning of the Ord. 25, Geo. III, 
cap. 2, sec. 24; consequently, an appeal therefrom cannot 
be allowed ‘except upon motion made in the Court of 
‘ Appeals for that purpose, and a rule served upon the 
‘ other party or his attorney, to shew cause why a writ of 
“ appeal from such interlocutory sentence or judgment 
“ should not be granted.” No motion to this effect has 
been made, but the appeal has been instituted, de plano, as 
though the judgment of the Court below was not of an in- 
terlocutory but of a final character. 


Hott, for appellant.—The appeal, de plano, has been 
rightly instituted. Although the judgment referred to is of 
an interlocutory nature, yet since it has been pronounced, 
and previously to the issuing of the writ of appeal, final 
jadgment has been rendered in the cause, so that the con- 
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troversy between the parties is at an end in the Superior 
Court. The appellant could not pray-for leave to appeal 
after the rendering of the final jndgment. I now produce 
a certified copy of the final judgment ; and, if need be, I 
will move that the appeal be considered as allowed. Had 
the appeal been brought previous to the rendering of the 
final judgment, a motion for leave to appeal would have 
been necessary ; but the final judgment having been pro- 
nounced, before the writ of appeal issued, the appellant 
was entitled to his present proceeding, for the particular 
judgment complained of has thus become final. 


Porsr, Tuos., in reply. The question just raised cannot 
apply to this case. The transcript makes no mention what- 
ever of final judgment having been rendered. The only 
papers sent up are the affidavit of the appellant upon 
which the capias issued, the declaration and the motion to 
quash. They have been sent up at the appellant’s in- 
stance. The last proceeding embodied in the transcript is 
the interlocutory judgment in question ; at which date, as 
the transcript shews, the case was set down for a jury 
trial. I object to the production of the copy of the final 
judgment referred to, it forms no part of the record or 
transcript sent up. Had the latter evidenced the existence 
of a final judgment, it would have been competent for the 
respondent to shew why the interlocutory judgment com- 
plained of could not now be disturbed. We are bound by 
the transcript, and as it does not establish the rendering ef 
any final judgment, the appellant cannot maintain his pre- 
sent proceeding. 

The Court dismissed the appeal with costs, on the ground 
that the transcript shewing that the judgment was interlo- 
cutory only, the Court could not go beyond it, and that the 
appeal could not therefore be instituted de plaxo. Duvaz, 


Justice, dissenting. 
 Hozr and Iavine, for appellant.. 


. Porz, Thos., for respondent. 
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SUPERIOR COURT.—QUEBEC. 
Before: —Bowex, Chief-Justice. 


Hosss et al,....... 006800000006 Plaintiffs. 
vs. 

No. 1829. JACKSON el Gl,ccccccscccsccccece Defendan!s. 
and 

J ACKSON,.... 600960080828 6000 Opposant. 


Held :—That creditors cannotseise nor| Jugé :—Que des créanciers ne peuvent 
sell the unexpired term of a lease held | saisir et vendre le terme non expiré du 
by their debtor ; such right existing only | bail de leur débiteur ; ce droit n’existaht 
in favor of the landlord, under the 16 |qu’en faveur du propriétaire en vertu ge 

cap. 200, see. 11, which is an excep- | Ia 16 Vio. chap. 200, se3. 11, qui est une 
tion to the common law. exception au droit commun. 


Judgment rendered the Srd april, 1860. 





An opposition afin d’annuler was filed to the seizure, 
criée, sale and adjudication of the unexpired term of the 
lease of the house and premises occupied by the opposant, 
one of the defendants in the cause. The opposition alleged, 
that in ‘virtue of a judgment obtained by one Déguise, 
the effects of the opposant had been seized and sold by the 
sheriff for the arrears of rent due to the said Déguise in 
virtue of the said lease. That the proceeds of the said 
sale were before the Court for the purpose of distribution 
amongst the creditors of the defendant. That the said 
Déguise had further filed an opposition afin de conserver 
claiming rent up to the first day of may then next; 
and which said sum had not yet been paid to him. That 
the said lease would not expire until the first day of may, 
1861 ; and that Déguise, not having claimed to be paid 
rent beyond the first day of may, 1860, and the opposant 
having a right to use and occupy the house and premises 
in virtue of the lease up to the first day of may, 1861— 
the seizure made by the plaintiffs, of the unexpired 
term of the said lease, to wit, the year ending Ist may, 
1861, was null and void, because the plaintiffs could 
not, by law, legally seize and sell the said unex- 
pired term of the lease, but that the creditors of the op- 
posant could, by obtaining a subrogation to the rights of 


a 
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the said Déguise, after payment to him of the ren* of the 
said unexpired term of the lease, either claim rent from 
him, the opposant, or sublet the house and premises. 


PENTLAND, for opposant, contended, that the unexpired 
term of the lease belonged to the proprietor, and could not 
therefore be seized by the credi:ors of the tenant. 


Lanazois, for plaintiffs, argued that the unexpired term 
of the lease being a moveable, was eeizable by the credi- 
tors of the tenant, and that the defendant could not oppose 
such seizure and sale, inasmuch as he was not interested ; 
and that so long as the proprietor did not oppose such 
seizure and sale, it was not competent for the tenant, their 
debtor, to do so. 


Per curiam. The right to seize the unexpired term of a 
lease exists only in favor of a landlord against his tenant, 
under the provisions of the 16 Vic. cap. 200, sec. 11, and 
is an exception to the common law; the seizure must 
therefore be set aside. 


Casautt and Lanetors, for plaintiffs. 
Awperson and Parkin, for opposants. 


PentTLanp and PrentTianp, counsel. 
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QUEEN’S BENCH, 


APPEAL SIDE. DISTRICT OF QUEBEC. 


Before :—Sir L. H. LaFonraine, Bart., Chief-Justice, 
Aytwin, Duvat and Monpe et, Justices. 


LENFESTY,...cccscccece cecccens cesccscccsse Appellant. 
and 
MÉTIVIER, . 00000 ccccccrscccecccccccescccse Respondent. 


Ee 


Heli :—That where a defendant, after | Jugé:— Que quandun d“ferdeur, après 
demani of plea rade, move: to dismiss | demande de plaidoyer, fait motion pour 
the action for want of particular:, ardthe | déhouter l’action faute de particularités, 
plaintiff, imme tiately afterwards, moves | et le demandeur, immédi tement après, 
to defer his laim to tho serment décisoire | fait motion paur deferer le serment dé- 
of the defendant, the p'aintifffs motion cisoire au defender, Ia motion au de- 
must be g'ant-d, anithe defendant com- mandeur doit être accordee. et le défen- 
pelled to answer upon such serment déci- . deur tenu de répondre sur tel serment dé- 
soire. | Cisoire. 





Judgment rendered the 13th March, 1860. 





The appellant brought his action in the Circuit Court at 
Quebec, to recover the sum of £44 14 11, being, as alleg- 
ed in the declaration, for a balance of account stated and 
settled. The usual money counts were added. 


The respondent, after a demand of plea had been served 
upon him, gave notice of motion to dismiss the action, 
because no particulars of the demand had been filed as 
required by the 7th Rule of Practice of the Court. (1) 


Upon this, the appellant gave notice of motion to defer 
the matter in contestation to the serment décisuire (decisory 
oath) of the respondent. Both these motions came on for 
hearing together before Stuart, Asst.-Judge, who rejected 
the appellant's motion for serment décisoire, and maintained 
the respondent’s motion for the dismissal of the action, 
dismissing the action accordingly. 


It was from this judgment that the appeal was instituted. 


Anprews, for appellant, argued, that he was unable 
to give particulars, inasmuch as the sum claimed was 


(1) This Rule provides; ‘ That in a'l cases in which the defen iant is entitled to 
“a bili of particulars, a copy thereof -h»ll be annexed to the origin! writ or d-ola- 
“ration, and to the copy to be served on the defeniant, and in defau't thereof, the 
“ plaintiff s action shall, on motion of the defendant, be dismissed with costs, sauf 
“ à se pourvoir.’ ° 
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due on a number of small transactions which had taken 
place between the parties during a number of years, 
that upon a settlement of accounts being made, it was as- 
certained that the sum now claimed was due to the appel- 
lant, which sum the respondent then and there undertook to 
pay, and that it was upon this settlement of accounts and 
promise to pay, that the action had been brought; that 
the other counts had only been added for the pur- 
pose of shewing that a legal consideration existed for 
the undertaking to pay, and that it was consequently not a 
mere nudum pactum. That the 7th Rule of Practice had 
no application, as it only referred to cases where it was in 
the power of the party to furnish particulars, as of course 
in no other case could the defendant, in the language of 
the rule, ‘ be entitled to a Bill of Particulars.” That 
having the power to defer the serment décisotre en lout 
état de cause, the appellant's motion to that effect ought to 
have been maintained, and the respondent compelled to 
answer, instead of the action being dismissed for want of 
particulars. 


Lanatois, for respondent, maintained, that he was en- 
titled by the Rule of Practice referred to, to a bill of par 
ticulars ; and that until such particulars were furnished, he 
could not be called upon to answer upon the serment déci- 
soire, there being no particulars respecting which he could 
answer, and no debt shewn, which he would either be 
able to admit or to deny. 


MoxpeLer, Justice, dissentiente, after reciting the facts 
of the case, said :—It appears to me the Court should not 
have taken such a case en délibéré. It is the simplest 
thing in the world. 


The plaintiff, through his obstinacy or carelessness, has 
deservedly brought down upon himself the dismissal of 
his action by the Judgment of the Circuit Court. 
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If be could not conform himself to the Rules of 
Practice of the Circuit Court, it was no reason why he 
should be deprived of the right and benefit of the ser ment 
décisotre of the defendant : but when he declared in bis 
motion that he wished to have it, it was then that he 
should specifically have said upon what point he wished . 
to examine him. Either upon a settlement of accounts, or 
upon any and what other claim out of the several counts 
or causes of action, in his declaration setforth and enu- 
merated, instead of referring as he has done to all of them. 
Which of them was he to be interrogated upon ? Not upon 
all—surely, they were different. What judgment could the 
Court have rendered ? What safety for the defendant in case 
he were sued upon any other count? He could have suc- 
cessively been impleaded upon all and every one of these 
different counts without being enabled to plead chose jugée. 


The Judgment is obviously correct, and all the reason- 
ing of the appellant, in his petition, has no bearing on 
this case. The Judgment of the Circuit Court should be 
affirmed. 


Duvaz, Justice.—I know of no rule of law which would 
permit a defendant to say : ‘ because the plaintiff will not 
furnish me with particulars, I will not say whether I owe 
him or not.” Take the case of a merchant whose books 
are burnt, how can he recollect all who owe him and how 
much is owing to him, although he may be certain that 
certain individuals owe him something ; in such case then 
what else can he be expected to do, ‘than to say to each of 
these persons, “ I will leave it to your self to say how 
much you owe me,” and in such case it is but reasonable 
and fair to compel them to answer, either one way or the 
other; either to admit or todeny. If the answer is nay, then 
there is an end of it, if on the other hand, he says, yes, 
then the plaintiff is entitled to judgment for the amount go 
admitted to be due—and if the defendant refuse to answer, 
Judgment should go against him, I therefore, concur 


202 


with the majority of the Court that the judgment ought to 
be reversed and the party compelled to answer. 


Ayzwin, Justice.—The judgment of the Court below is 
based upon the assumption that the party either refused or 
declined to answer and therefore dismissed the complaint 
as a necessary result of such conduct. Now the Rule of 
Practice invoked does not apply atall. The question is 
simply this. Has the plaintiff so stated his claim as not to 
mislead the defendant ? The demand here is as clear a de- 
mand as could be made. (His honor here read the decla- 
ration.) This being the caxe the plaintiff deferred the ser- 
ment décisoire as to the amount the defendant owed him for 
the causes alleged and set forth in the declaration. The 
serment dérisoire may be deferred en tout état de cause. The 
decision appealed from is totally at variance with every 
principle of law ; it amounts to a refusal to allow a man to 
submit his claim to the conscience of his adversary. The 
judgment of the Court here therefore reverses the judgment 
of the Court below and orders the party to be compelled to 
appear and answer. (His honor here read the following 
judgment.) 


“ Seeing, that by law, it is competent for the parties to a 
suit, respectively to submit and refer to each other the ser- 
ment décisoirr, or juramentum in litem, at any and every 
stage of the proceedings, before the Court, en lout état de 
cause. 


Seeing, that the appellant in this cause, who was plain- 
tiff in the Court below, by his motion of the sixteenth day 
of june last, claimed permission to submit and refer the 
serment décisoire to the respondent, and to leave it to him 
to declare upon the said serment, if he was indebted to the 
said appellant in the sum demanded of him, in the cause, 
for the consideration in the déclaration stated, or in any 
and what part thereof. 
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Seeing, that the sum demanded was forty four pounds, 
fourteen shillings and eleven pence, as and for the balance 
of an account stated and settled between the said appel- 
lant and the respondent, for work and labor and for mate- 
rials furnished, for money had and received and for monies 
laid out and expended by the appellant for the said respon- 
dent at his instance and request, and also for goods, wares 
and merchandize, by the said appellant sold to the respon- 
dent, the which balance the said respondent is alleged to 
have frequently acknowledged to owe and promised to 


pay. 


Seeing, that the nature of the demand of the appellant 
is shewn by the said declaration sufficiently to enable the 
respondent, when constituted the Judge in his own case, 
toadmit or deny his indebtedness to the appellant, as set 
up against him by the said appellant. 


Seeing, that the said submission and reference to the 
serment décisoire made by the appellant, withdrew the 
cause from the operation of the ordinary rules of proceed- 
ing and pleading, applicable to contested causes, and pre- 
claded any necessity for a Bill of Particulars. 


Seeing, therefore, that in the dismissal of the action of 
the said appellant by the Court below, for the want of 
furnishing the said Bill of Particulars, there is error. It is 
considered and adjudged by the Court, now here, that the 
judgment from which the present appeal hath been brought, 
to wit, the judgment rendered in the Circuit Court, at 
Quebec, on the twentieth day of october, one thousand 
eight hundred and fifty nine, be, and the same is, hereby 
reversed, annulled and vacated ; and proceeding to render 
the judgment which the Court below ought to have render- 
ed. It is ordered that ac/e be, and the same hereby is, 
granted to the appellant of the submission and reference 
by him made to the respondent of the serment décisoire, 
and that at the diligence of the said appellant, the said 
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respondent be enjoined to appear before the Court below, 
at such time as may be appointed to that effect, then and 
there to declare upon the serment décisoire, if he be indebted 
in the said sum demanded in this cause, for the considera- 
tion in the said declaration stated, or in any and what part 
thereof, in order that such further proceedings be had as 
to law and justice may appertain in the premises ; and 
further it is considered and adjudged that the said respon- 
dent do pay to the appellant the costs by him laid out in 
this behalf in appeal ; and lastly it is ordered that the re- 
cord be remitted to the said Circuit Court, at Quebec.” 


Awprews and Anprews, for appellant. 


Casauzr and Lane tors, for respondent. 





SUPERIOR COURT.—QUEBEC. 
Before :—Srvuart, Assistant-Judge. 


L’Horsr,...... 000800000006... Plaintiff. 
vs. 


BUTTS,. ee cours coccccsccccee Defendant. 


No. 1816. 








Hold :—That an affidavit to hold to 
bail, which alleges, ‘‘ that the defer dant 
is about to leave the province ; and that 
the belief of deponent that he is about to 
leave the province with intent to defraud 
the plaintiff is founded, &o.,’’ is insuffi- 
cient, under the 12 Vio. cap. 42, sec 2; 
and that the affidavit must specifically 
aliege that the defendant is about to 
pere the provinve with infenf to defraud, 


Jugé :-Qu’un affidavit pour capias, 
qui alldgue, ‘que le défendeur est sur le 
point de laisser la province; et que les 
raisons que le déporant a de croire que le 
défendeur est sur le point de laisser la 
province avec intention de frauder le de- 
mandeur sont, eto.”’ est irsuffirant sous les 
dispositions de la 12me Vio. ch. 42, sec. 
2. ; et que l'affidavit duit elléguer specia- 
lement que le defendeur est sur le point 
de laisser la province arec intention de 
frauder, etc. 


Judgment rendered the 1st May, 1860. 





The affidavit to hold to bail ran thus :—** Que le dit dé- 


‘€ posant est croyablement informé, a toute raison de croire, 
“et croit, sincérement, en sa conscience, que le dit 
‘ Wiiliam P. Butts est immédiatement sar le point de lais- 
“ ser la province du Canada ; et que sans le bénéfice d’un 
‘€ capias ad respondendum contre le corps du dit William 
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“ P. Butts, lui le dit Jean L’Hoist pourra perdre sa dette 
“contre le dit William P. Butts ; que les raisons que le 
“dit déposant a de croire que le dit William P. Butts est 
“sur le point de laisser la province du Canada, avec in- 
“ tention de frauder ses créanciers sont, etc.” 


Pexrcanp, J.C., now moved to quash the writ of 
capias, on the ground, that the provisions of the statute 
above quoted were not complied with, inasmuch as the 
affidavit did not allege that the defendant was about to 
leave the province with intent to defraud, &c. ; that it 
merely set forth that he was about to leave the province ; 
and observed that in cases like this, where the personal 
liberty of the subject was concerned, the strict letter of 
the law ought to be complied with, and every allegation 
required by the statute inserted in the affidavit. 


Tatzor, for plaintiff, contended, that the concluding sen- 
tence in the affidavit, in which it was alleged that depo- 
nent’s reason for believing that the defendant was about to 
leave with intent to defraud, &c., involved the allegation 
that he was about to leave with such intent, and was 
therefore sufficient, and had been so held in nearly analo- 
gous cases by previous decisions. (1) 


Stuart, Justice.—The fact of the intent of the defendant, 
by the provisions of the statute, is a substantive allegation, 
and it must be laid in the affidavit precisely as prescribed 
by the statute. The affidavit here does not allege that the 
defendant is about to leave with intent to defaud, &c., but 
merely assigns the reason for his belief that he is about to 
leave with such intent, this is not equivalent to the allega- 
tion required by the Statute, and in cases to hold to bail, 
the strictest and most positive language must be used ; the 





(1) L. C. Rep. p. 402, Larocque vs. Clarke. 
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motion to quash must therefore be maintained and the 
capias quashed. 


Tazsor, for plaintiff. 
PentTLanp and Pentianp, for defendant. 





SUPERIOR COURT.—QUEBEC. 
Before :—Bowen, Chief-Justice. 


ROUTH, ose cocces cevcasseceses Plaintif. 
vs. 

No. 1312. 4 Macuirr,........ 6... Defendant. 
and 

Macuime ef al... ss... Opposants. 





Held :—lo. Ondemurrer, thatapleato| Jugé:-—lo. Sur défense en droit, que 
an opposition afin d'annuller founded on|!l’on ve peut pas au moyen d’une coa- 
a judgment en ration de biens, | testation à une opposition afin d’annuller, 
which attacks the validity of the grounds | fon iée sur un jugement en séparation de 
on which such judgment en séparation | biene, nier la validité des moyens sur les- 
was rendered, is bad. quels ce jugement a été obtenu. 

20. Thut one count in a plea can be| 20. Que l’on peut filer une défense en 
demurrei to, a though the remaining; droit à un des chefs d'une exception, 
counts of the plea are good. quoique les autres chefs soient valabies. 





Judgment rendered the 2nd day of May, 1860. 





The plaintiff having obtained Judgment against the de- 
fendant, sued out execution, in virtue of which certain 
articles of merchandize and furniture were seized as of and 
belonging to the defendant. The defendant’s wife then 
filed an oppusilion afin d’annuller in which she alleged her- 
self as séparée de biens from her husband, by a judgment en 
séparation duly executed, and claimed the effects seized as 
being her property. 

The plaintiff filed an exception péremptoire en droit, the 
first count of which set forth, that the opposant was not 
entitled to her judgment en séparation de biens because she 
was not skilled in any trade or business whereby she might 
be benefited by a judgment en séparation de biens ; that 
she had brought no money or effects whatever into the 
communaulé de biens with her husband, her interest in 
which would be prejudiced by a continuance of the com- 
munaulé ; that the judgment en séparation de biens had 
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been obtained by her with a view to defraud the plaintiff 
and other creditors of her husband, the defendant. The 
exception contained other counts alleging fraud and collu- 
sion between the defendant and the opposant with the view 
of defrauding the plaintiff and other creditors of the defen- 
dant ; and also that the goods seized were the property of 
the defendant, and not that of the opposant, and conclu- 
ded by praying, that the Judgment en séparation de biens, 
be set aside and declared null and void, and the articles 
seized declared to be the property of the defendant. 


Pore, Ricuarp, for opposant, now demurred to the first 
count of the plea, alleging, that the validity of the reasons 
and grounds on which the judgment en séparation de biens 
in favor of the opposant was rendered, could not be attack- 
ed by a plea in contestation of an opposition founded upon 
that judgment ; that it was competent for any of the credi- 
tors of the defendant to have interfered in the manner 
prescribed by law, to prevent the opposant from obtaining 
her judgment en séparation de biens, but having failed and 
neglected to do so, and having allowed her to obtain her 
jadgment en séparation de biens, they must be presumed to 
have acquiesced in it, and were, consequently, liable to 
all the consequences of it ; that the sufficiency of the rea- 
sons on which that judgment was rendered, and the op- 
posant’s right to it, and the validity of the judgment itself, 
were choses jugées, and could not be questioned by an in- 
cidental proceeding such as a contestation to an opposition 
founded upon that judgment ; that once a judgment en sé- 
paration de biens was rendered and duly executed, there 
was but one mode by which it could be destroyed, and’ 
that was by consent of the parties in putting their effects 
together again—en remettant leurs biens ensemble. (1) 


Irving, for plaintiff, observed that while he did not ad- 
mit the first count of his plea to be demurrable, he contended 
that bis plea could not be separated or divided into parts ; 





(1) Gayot, Répertoire, vbo. Séparation de Biens, p. 220 :—Pothier, Traité de le 
Cemmunaute, no. 623. | | 
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that it must either be demurred to in the whole, or not at 
all ; that any particular portion or paragraph of it, could 
not be selected and demurred to while the remainder of 
his plea was admitted to be good. 


Porr, Rica», in reply, remarked, that there was no 
principle of law better established, than that one or more 
counts in a declaration or plea could be demurred to, not- 
withstanding that the remaining counts were good ; and 
that the English authorities all agreed that where a single 
count of a plea or declaration was bad, that count alone 
must be demurred to, and that if the whole of a plea is 
demurred to while only a count of it is bad, the de- 
murrer in such case will be dismissed ; moreover, that 
the practice of our own courts had constantly been to re- 
cognise the right to demur to a single count of a plea ar 
declaration. (1) 


Bowen, Chief-Justice. The demurrer must be maintained. 
The plaintiff has called in question by the first of count his 
plea the validity of a judgment of this Court, and the reasons 
or grounds upon which it is founded, this cannot be done; 
the judgment en séparation de biens obtained by the oppo- 
sant and duly executed, cannot now be set aside 
by the Court, and therefore, its validity cannot be called in 
question by a plea in bar to an opposition founded upon 
that judgment. As to the objection that a single count of 
the plea cannot be demurred to, it is untenable, as the 
Courts here have already decided that a separate count of 
a plea or declaration can be demurred to, notwithstanding 
that the remaining portion of the plea may be perfectly 
good. 


Demurrer maintained. 
Horr and Irving, for plaintiff. 


Porx, Ricsaagn, for opposant. 





(1) 2 Lower Canada Reports, p. 128. 
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AppiTionaL Roves AND REGULATIONS FOR THE SEVERAL 
Courts or Vicr-ADMIRALTY ABROAD, EsTABLISHED 
By Her Masrsty’s ORDER 1N COUNCIL BEARING DATE 
THE 6TH Day or Jury, 1859. 


At the Court at Buckingham Palace, | 
the 6th day of July, 1859. 


Present :—The Queen’s Most ExcezLcentr Masesry 1x 
CovuxciL. 


Wazrxas there was this day read at the Board a Me- 
morial from the Right Honourable the Lords Commissioners 
of the Admiralty, dated the 21st of June, 1859, in the 
words following, viz. :— 


“ Whereas by the Act of the 2nd William IV., cap. 51, 
it was enacted that it should be lawful for His Majesty, 
with the advice of His Privy Council, from time to time 
to make and ordain such Rules and Regulations as should 
be deemed expedient touching the practice to be observed 
in Suits and Proceedings in the several Courts of Vice- 
Admiralty then or thereafter to be established in any of His 
Majesty’s Possessions abroad, and also from time to time as 
should be found expedient to alter any such Rules and Re- 
gulations and to make any new Regulations in lieu thereof : 
And whereas it hath been represented unto us that it is de- 
sirable to make additional Rules and Regulations touching 
the practice to be observed in Suits and Proceeditigs in the 
said several Courts of Vice-Admiralty in Your Majesty's 
Possessions abroad: Now, therefore, we, Your Majesty’s 
Commissioners for executing the Office of Lord High Ad- 
miral, do most humbly submit to Your Majesty that Your 
Majesty will be most graciously pleased by your Order in 
Council to make and ordain as additional Rules and Regu- 
lations to be observed in Suits and Proceedings in the se- 
veral Courts of Vice-Admiralty at present or hereafter to 
be established in any of Your Majesty’s Possessions abroad, 
the accompanying Rules and Regulations which have been 
prepared by the Registrar and approved by the Judge of 


Preliminary 
Actsin damage 


Causes. 
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the High Court of Admiralty of England, and to order that 
the same shall be enforced and take effect from the first 
day of January, 1860. 


Her Majesty, having taken the said Memorial and the 
additional Rules and Regulations for the several Courts of 
Vice-Admiralty abroad accompanying the same into con- 
sideration, was pleased, by and with the advice of Her 
Privy Council, to approve thereof, and to order, as it is 
hereby ordered, that the said additional Rules and Regu- 
lations (a copy whereof is hereunto annexed) shall be en- 
forced and take effect from the Ist day of January, 1860. 
And the Right Honourable the Lords Commissioners of 
the Admiralty are to give the necessary directions herein 
accordingly. 


(Signed,) Wa. L. Batnorst. 





ApprrionaL. Ruzxs anp RreuLariows ror tHe Vicx-Ap- 
MIRALTY CouRTS ABROAD. 

I. In all cases of Damage, unless the Judge shall be 

pleased otherwise to direct, each Party or his Proctor shall, 

before the libel or act on petition is given in, bring into. 


and deposit in Court a sealed packet containing a state- 
ment of the following particulars :— 


1. The names of the two vessels which came into colli- 
sion, and the names of their respective masters. 

2. The time of the collision as nearly as can be stated. 

S. The place of the collision. 

4. The direction of the wind. 

5. The state of the weather. 

6. The courses of the respective vessels on first sighting 
each other. 

7. The distance at which the other vessel was first seen. 

8. The-steps taken to avoid the collision. 

9. The parts of each vessel which first came in contact. 
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And such packets shall remain in the Registry sealed 
up and shall not be opened, save with the permission of 
the Judge, until the proofs in the cause are brought in, or 
the whole of the pleadings and evidence are concluded, 
and such statements shall be ealled the “ Preliminary 
Acts,” and may be in the form of the Schedule hereto an- 
nexed, marked A. 

If. It shall be competent to the Court, if it shall think Cause may be 
fit so to do, and if the Parties in the cause consent thereto, liminary Acts 
to direct the evidence to be taken upon the Preliminary and Evidence. 
Acts, and without its being necessary to bring in any 
further pleadings in the cause. 


III. In proceedings by act on petition, the Proctor by 
whom the Act is to be commenced shall, on an appearance 
being given to the action, be assigned to bring in his act 
on petition by a time to be then fixed by the Judge or his 
Surrogate ; and on his bringing in the same he shall deli- 
ver a copy thereof to the adverse Proctor, who shall there- 
upon be assigned to bring in his answer thereto by such 
further time as may be then fixed ty the Judge or Surro- 
gate, and on the answer or any subsequent writing to the 
Act being brought in, the Proctor bringing in the same 
shall deliver a copy thereof to the adverse Proctor, and a 
similar assignation shall be made on the adverse Proctor 
to bring in his reply thereto. And when both Proctors 
decline to write further to the act, a Conclusion (form of 
which is hereunto annexed, marked B.), shall be brought. 
in signed by both the Proctors, and, on the proofs being. 
given in, the cause shall be assigned for hearing. 


IV. In the event of a Proctor not complying with the Court may-dis- 
assignation made upon him to bring in his act on petition conclude Act, 
within the time specified for such purpose, the Court may, 
dismiss the cause. And if after the act on petition shal] wit. 
have been given in, either Proctor shall fail to comply 


with any assignation made upon him to bring in any. sub- 
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sequent writing to the act, the Court may conclude the 
act, and assign the Proctors to bring in their proofs within 
a time to be then fixed, in order that the cause may be set 
down for hearing. 


Proceedings by V. In proceedings by plea and proof upon a libel or al- 
legation being given in, an assignation shall be made 
upon the adverse Proctor to bring in his allegation res- 
ponsive thereto on some day to be then fixed by the Judge 
or Surrogate, and the libel or allegation so given in as 
aforesaid shall stand admitted, unless the adverse Proctor 
shall within four days from the giving in of the same de- 
clare in Acts of Court that he opposes the admissibility 
thereof. 

Witnesses not VI. No witness shall be examined on any plea until 

to be examined 

until Pleadings after the pleadings in the cause have been concluded, ex- 

concluded. cept with the permission of the Court, and upon good 
cause shown. 


Examination VII. The witnesses may be examined in one or other of 
of Witnesses. the following methods :— 


1. Vivd voce in open Court. 


2. By the Registrar or an Examiner of the Court in 
chambers. 


8. By a Commissioner specially appointed by virtue of 
a commission to be issued under Seal of the Court, form 
of which is hereto annexed, marked C. 


Examination VIII When the witnesses are to be examined in open 

inopen Dour: Court, a list of the witnesses to be examined by each 
party is to be given to the adverse Proctor forty-eight hours 
before the time appointed for their examination, provided 
that nothing herein contained shall prevent the immediate 
examination of the witnesses, if both parties in the cause 
consent thereto, and the Court shall think fit to order it. 

“Witnesses IX. It shall be competent to the Court to summon and 


Toasty Fa. examine before it any witnesses, whether the proceedings 
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shall have been by act on petition or by plea and proof, mined or not 
may be sum- 

and whether the witnesses shall or shall not have previously moned to give 
. ° . . Evidence vivé 

made affidavits or given evidence in the cause. voce. 


X. In any examination by the Registrar or an Examiner, Proctors may 
° . . ° be present at 

or a Commissioner specially appointed, the Proctors in the the Rxamins- 
cause, or their substitutes, may, unless the Judge shall mination in 
order to the contrary, be present; but the evidence, as 
well in chief as upon interrogatories, shall be taken down © 
in writing by the Registrar, Examiner, or Commissioner, 
as the case may be. The witnesses may be cross-examin- 
upon interrogatories either prepared beforehand or framed 
and put in writing at the time of the examination, and 
after cross-examination, they may in the same manner be 
re-examined also upon written interrogatories, but the 
questions shall in all cases be put, and the interrogatories 
be administered, by the Registrar, Examiner, or Commis-. 
sioner. 


XI. No Party in a cause, except by special leave of the Parties in the 
Judge, shall be allowed to be present at such examination present at Exe 
by the Registrar, Examiner, or Commissioner, unless he re in 
shall be conducting the proceedings in person. And no cpt in certain 
Party, Proctor, or substitute shall be permitted to take any 
part in such examination, cross-examination, or re-exami- 
nation, or in any manner to interfere with or object to the 
conduct or proceedings of the Registrar, Examiner, or 
Commissioner, except to design the witnesses to the seve- 
ral articles of the pleas, and to tender written interroga- 
tories to the Registrar, Examiner, or Commissioner, for 


the purpose of their being administered to the witnesses. 


XII. It shall not be necessary to repeat a witness to his Not necessary 
deposition, either in chief or on interrogatories ; but the rons bo hie’ De. 
Registrar, Examiner, or Commissioner who shall have Poston. 
taken the evidence shall certify at the foot of the deposi- 
tion that the same has been read over audibly and distinct- 
ly to the witness, and that the witness has acknowledged 


the same to be true. 
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Deposition XIII. If the witness refuse to sign his deposition, the 
the. Meeting, Registrar, Examiner, or Commissioner who shall have 
wef to tine taken the evidence shall certify at the foot of the deposi- 
it, tion that the witness has so refused, and that the deposi- 
tion is in accordance with the evidence given by such wit- 
ness, and the deposition of such witness may thereupon 


be read and referred to at the hearing of the cause. 


Court may di- XIV. It shall be competent to the Court, whether the 
rect Kvidence . . . 
to be taken €XAMinations take place in open Court, or before the Re- 


jons by Short- gistrar, Examiner, or Commissioner, to direct the evi- 
dence of the witnesses to be taken down by a shorthand 
writer or reporter, who shall have been previously sworn 
faithfully to report the evidence, and a transcript of the 
shorthand writer’s or reporters notes, certified by him to 
be correct, and approved by the Judge, or the Registrar, 
Examiner, or Commissioner, as the case may be, shall be 
admitted to prove the oral evidence of the witnesses, and 


be taken down and used as evidence in the cause. 


Witnesses may XV. Witnesses may be produced for examination be- 

a referencebe- fore the Registrar in any reference made to him either 

sore the regi” alone or with the assistance of merchants, after they shall 
have been duly sworn to speak the truth ; and the evidence 
shall, if either party in the cause require it, be taken down 
by a shorthand writer or reporter appointed by the Court, 
who shall be previously sworn faithfully to report the evi- 
dence, and a transcript of the shorthand writer’s or re- 
porter’s notes, certified by him to be correct, and approved 
by the Registrar, shall be admitted to prove the oral evi- 
dence of the witnesses, and be taken and used as evidence 
in any objection that may be taken to the Registrar’s re- 
port on such reference. 


Pleadings, &e. XVI. All the pleadings and proofs in a cause may, if the 

may De printed. Judge shall so direct, be printed prior to the hearing, and 
such printing shall be in such manner and form and under 
such regulations in regard to.the cost and mode of print- 
ing the same as the Judge of the Court shall from time to 
time direct. 
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A. 





PRELIMINARY ACT. 





Insert title of cause 














STATEMENT on behalf of the Ownrrs of the 
I. 


The names of the vessels and 
their respective masters... 


II. 

Time of collision........... 
III. 

Place of collision..........e 
IV. 

Direction of the wind......e 
V. 

State of the weather........ 
VI. 


The courses of the respective 
vessels on first sighting each 
Other ..ccccsccccsccccccce 


VII. 


Distance at which the other 
vessel was first seen...... 


VIII. 
Steps taken to avoid the collision 
XI. 
Parts of each vessel which first 
came into collision........ 
this day of 185 . 


Signature of Party or his Proctor. 
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B. 





Conczusion to Acr on Pretrrion. 





In the presence of A. B., dissenting, denying, alleging, 
and praying as before. 


Whereupon the Judge assigned to hear on petition of 
both Proctors whensoever. 

(Signed,) A. B. 

€. D. 


Date —————— 185 








C. 





Vicronia, by the grace of God of the United Kingdom 
of Great Britain and Ireland, Queen, Defender of the 
Faith, to 
greeting. Whereas in a certain cause of 

civil maritime promoted in Our Vice-Admiralty 


Court of on behalf of 
against the ‘or vessel 
(whereof now is or lately 
was master), her tackle, apparel, and furniture 
and against 


intervening a Commission 

has been duly decreed for the examination of certain wit- 
nesses necessary to prove the contents of the 

, bearing date the day of 

One thousand eight hundred and 

given in in the said cause on 

behalf of the said (justice so 

requiring). We do therefore authorize and empower you, 

and do hereby will and require you that upon any day or 

days to be by you appointed (Sundays excepted), you do 

in the presence of the Proctor of the said 

or his lawfully appointed substitute or otherwise, notwith- 

standing his absence or contumacy, administer an oath 

upon the Holy Evangelists in due form of law unto the 
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witnesses who shall be produced before you on behalf of 
the said , to speak the truth in this be- 
half and forthwith carefully examine and interrogate the 
said witnesses as well upon the articles of the said 
as upon the interrogatories to be administered 
by the Proctor of the said or his sub- 
stitute, either annexed to these presents or to be delivered 
to you at the time of the examination of the said witnesses, 
and cause their sayings and depositions to be faithfully 
reduced into writing ; and further, that upon such the exa- 
mination of the said witnesses being completed, you tran- 
smit to the Judge of our aforesaid Court, or his Surrogate, 
their sayings and depositions, and the whole proceedings 
had and done before you, reduced into a proper form, 
together with these presents. 


Given in our aforesaid Court, under the Great Seal 
thereof, the day of 
in the Year of Our Lord One thousand eight hundred and 
and of Our reign the 


At the Court at Windsor, 
the 22nd day of October, 1859. 


Present :—Tne Queen's Mosr Excezzenr Masesty 1x 
CouncliL. 


Whereas there was this day read at the Board a Memo- 
tial from the Right Honourable the Lords Commissioners of 
the Admiralty, dated the 6th of October, 1859, in the 
words following, viz. :— 


Whereas by an Act passed in the second year of the 
reign of His late Majesty King William the Fourth, in- 
tituled : “ An Act to regulate the practice and fees in the 
Vice-Admiralty Courts abroad, and to obviate doubts as to 
their Jurisdiction,’’ it is, amongst other things, enacted, 
“ that it shall be lawful for His Majesty, with the advice 
of His Privy Council, from time to time to make and or- 
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dain such rules and regulations as shall be deemed ex- 
pedient touching the practice to be observed in suits and 
proceedings in the several Courts of Vice-Admiralty at 
present or hereafter to be established in any of His Ma- 
jesty’s possessions abroad, and also from time to time, as 
shall be found expedient, to alter any such rules and regu- 
lations, and to make any new regulations: ” 


And whereas by an Act passed in the seventeenth year 
of Your Majesty’s Reign, intituled the “ Navy Pay and 
Prize Act, 1854,” it is further enacted, that “ the Lords of the 
Admiralty may from time to time make such Rules, Orders, 
and Regulations as may to them appear expedient for dis- 
tributing the proceeds of any Prize, or any Bounty, Sal- 
vage, or other monies, and for keeping the accounts and 
expenses in relation thereto ; provided always, that such 
Rules, Orders, and Regulations shall not have any force or 
effect until they have been previously approved by Her 
Majesty in Council.” 


And whereas it is expedient to make Rules and Regula- 
tions touching the Practice to be observed in the several Vice- 
Admiralty Courts abroad in Proceedings instituted on behalf 
of Your Majesty’s Ships and Vessels of War, and as to the 
Costs incurred in such Proceedings, and for securing the 
transfer to the account of Your Majesty’s Paymaster-Gene- 
ral at the Bank of England on account of Naval Prize of the 
proceeds of any Prizes which may be condemned in the 
said Vice-Admiralty Courts to any of Your Majesty’s Ships 
and Vessels of War: 


Now, therefore, we, Your Majesty’s Commissioners for 
executing the Office of Lord’ High Admiral of the United 
Kingdom of Great Britain and Ireland, do submit for Your 
Majesty's approval, and do, so far as we may or can, make 
the following Rules, Orders, and Regulations touching and 
concerning the said matters :— 
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I]. Whenever any Ship, Vessel, Goods, or Merchandize 
has or have been detained or captured by any of Your Ma- 
jesty’s Ships or Vessels of War, and it has been determined 
to send the same before some Vice-Admiralty Court for ad- 
Judication, the Commanding Officer of the capturing Ship 
shall deliver to the officer who may be sent in charge of 
the Prize an authority to institute the necessary proceed- 
ings, and such authority shall be in the terms or to the 
eflect contained in the Exhibit hereto annexed marked 
No. I. 


Il. The Officer to whom such authority is given shall, 
upon his arrival in Port, or the Commanding Officer shall 
himself, if in Port, deliver the said authority to the Queen’s 
Proctor in the Colony, or in his absence, or on his refusal 
or default to institute proceedings, to any other Proctor in 
the said Colony ; and such Proctor may thereupon institute 
the necessary proceedings against the said Prize, with a 
view to her condemnation. 


IT. At the termination of the proceedings the Proctor 
who shall have conducted the suit on behalf of the Queen’s 
Ship shall submit his costs, as also any charges which 
may have been paid by him, and which are properly char- 
geable against the said Prize, including the expenses, if 
any, attending the maintenance and conveyance of the 
Prize Officer and Crew, for taxation; and the Registrar of- 
the Court, after having carefully examined them, shall re- 
port to the Court the amount at which such costs, charges, 
and expenses ought to be allowed. 


IV. Should the Prize be condemned, then, if the pro- 
ceeds arising from the sale thereof are sufficient, the Court 
may order payment of the sum at which the said costs, 
charges, and expenses have been taxed to be made out of 
the said proceeds, and the balance of such proceeds shall 
be forthwith paid to the senior Commissariat Officer at the 
place, in order that the same may be remitted to this 
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country, in accordance with the provisions of the Act of 
the 17th Victoria, cap. 19. 


V. Bat if the proceeds shall be insufficient to pay the 
amount at which the said costs, charges, and expenses 
have been taxed, the Court may order the whole of the 
said proceeds to be paid in part satisfaction thereof ; and 
the said Proctor may then draw on the Accountant-General 
of the Navy a bill, at thirty days after sight, for the ba- 
lance remaining unpaid, and shall transmit with such bill 
the authority above mentioned from the Commanding Offi- 
cer of the capturing Vessel for instituting proceedings 
against the said prize. 


VI. If, however, there shall be no proceeds, or if the 
Prize against which proceedings have been instituted has 
been decreed to be restored, the Proctor may draw upon 
the Accountant-General of the Navy a bill at thirty days 
after sight for the whole amount at which the said costs, 
charges, and expenses have been taxed and allowed by 
the Court, and shall transmit with the said bill the autho- 
rity from the Commanding Officer of the capturing Ship, 
authorizing him to institute proceedings against the said 
Prize. 


VII. The Registrar of the said Court shall, as soon as 
possible after the said costs are taxed, and defure the Proc- 
tor has drawn upon the Accountant-General of the Navy 
for the amount which may be due to him, transmit the ac- 
count of the said costs, charges, and expenses in original 
signed by himself and the Judge of the said Court, to the 
Registrar of the High Court of Admiralty of England, ac- 
companied with a certificate stating the amount at which 
it has been taxed, whether the whole or what part thereof 
has been paid, and whether any and what part remains 
due, and for which the Proctor may draw upon the Ac- 
countant-General of the Navy, and if the proceedings have 
not been conducted by the Queen’s Proctor, whether that 
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officer has declined or refused to conduct them, and on 
what grounds. 


VIII. The Accountant-General of the Navy shall, upon 
any such bill as aforesaid being presented to him for pay- 
roent, forward to the Registrar of the High Court of Ad- 
miralty a statement showing the amount for which the bill 
is drawn, the name and description of the person by 
whom it is drawn, and the Prize in respect of which the 
same is payable, and the Registrar shall thereupon inform 
the Account-General whether the amount for which the bill 
is drawn agrees with the account received by him from the 
Registrar of the Vice-Admiralty Court, and whether there 


is any reason why the said bill should not be accepted and 
paid. 


IX. Upon receiving the reply of the Registrar of the 
High Court of Admiralty, the Accountant-General of the 
Navy may accept the said bill, in whole or in part, to the 
extent of the amount which may appear to be properly 
due, and shall, if a condemnation has taken place, debit 
such amount against the Prize in respect of which the said 
costs, charges, and expenses have been incurred ; and the 
bounties or other monies which have been or may there- 
after be paid to the Naval Prize Account in respect of the 
said prize shall be applied, so far as they will extend, to- 
wards the reimbursement of the said amount. 


X. But if there should be no such bounties or other mo- 
nies, or if the bounties and other monies should be insuffi- 
cient for the purpose, the amount which remains unsatis- 
fied shall be placed to the debit of the Commanding Officer 
of the Ship of War who authorized the seizure, and shall 
be charged against any prize money or pay which may be 
or become due to him, unless the Commissioners for exe- 
cuting the office of Lord High Admiral for the time being 
shall think proper to relieve him from the payment thereof. 


XI. The Registrar of each Vice-Admiralty Court shall 
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transmit at the end of each quarter to the Registrar of the 
High Court of Admiralty a return of all the Prizes in res- 
pect of which any proceedings have been taken during the 
said quarter, in the Form hereto annexed, marked No. 2., 
showing the name of the Prize, the names of the captur- 
ring Ship and of its Commanding Officer, the date of the 
adjudication, the amount of proceeds, if any, the amounts 
of the costs as taxed and allowed, the amount, ifany, for 
which the Proctor has been authorized to draw upon the 
Accountant-General of the Navy, the payments that have 
been made out of the proceeds, specifying the amount 
thereof, to whom paid, and when, and such return shall 
be signed by the Judge and Registrar of the said Vice- 
Admiralty Court. 


XII. These Rules, Orders, and Regulations, if approved 
by Your Majesty in Council, shall be transmitted to all 
the Vice-Admiralty Courts within Your Majesty’s Domi- 
nions, and shall come into operation on the Ist day of Ja- 
nuary, 1860, or as soon afterwards as it shail be known to 
the officers of the respective Vice-Admiralty Courts. 


No. 1. 


insert Nameor  [ request that you will, on the receipt of this, cause pro-- 
ames of cap- 
taring Ship or ceedings to be instituted on behalf of the officers and crew 
Name of Prise. of Her Majesty’s ship 

against the | or vesse} 


pate occapere captured on the of 
tention. 18 , on the ground of 
To be signed by 
the Command- 
ing officer or This — day of 
officers of se 
capturin 
or Ships. P18 


To the Queen’s proctor or to any other 
proctor practising in the Vice-Ad- 
miralty Court of 


Commanding officer of H. M. Ship. 





Payments out of 
the Proceeds. 


pturing 
g 


ä 
a 
@ 


Name of the Prize. 
Name of Commandin 
Officer. 
paid into Court. 
and allowed. 
ORSERVATIONS. 


Accountant-General 
of the Navy 





Date of the Adjudication. 
Amount of Proceeds, if any 
Amount of Costs as taxed 


a 
© 
9 
a 
- 
Sm) 
© 
e 
d 
A 


Her Majesty, having taken the said Memorial into con- 
sideration, was pleased, by and with the advice of Her 
Privy Council, to approve thereof, and of the Rules, Orders, 
and Regulations therein contained, and also of the “ Exhi- 
bit” and ‘ Form” thereunto annexed. And the Right Ho- 
nourable the Lords Commissioners of the Admiralty are to 
give the necessary directions herein accordingly. 


(Signed,) W. L. Baruunsr. 
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SUPERIOR COURT.—MONTREAL. 
Before :—BERTHELOT, Assistant-Judge. 


LAVALLE, ..sssosossssvesvesses Plaintiff. 
vs. 

No. 1349. 4 LaPzanTe dit CHAMPAGNE. .... Defendant. 
and 

LAPLANTE dit CHAMPAGNE, ....... Opposant. 





Held :—That a donation from father| Jugé :—Qu’une donation par le père et 
and mother to son, of alltheir property, |la mère au fils, de toutes leurs propriétés, 
will be set aside as in fraud of creditors, |sera annullée comme faite en fraude des 
notwithstanding that the donation is sub- | créanciers, nonobstant que la donation 
ject to the maintenance of the donors soit sujette à l’entretion des donateurs 
during their life time. leur vie durante. 


Judgment rendered the 30th April, 1860. 








An opposition was filed by the opposant to the sale 
of certain immoveables seized in the cause, being two 
emplacements in St. Eustache, with three houses thereon 
erected. The opposant claimed to be proprietor under 
a deed of donation from the defendant and his wife, dated 
the 16th october, 1857, the judgment having been rendered 
on the 27th March, 1858. This opposition was contested 
as being made in fraud of the defendant’s creditors, on the 
ground alleged in the opposition, and proved in the cause, 
that the opposant was the son of the defendant, and because 
all the defendant’s moveable and immoveable property was 
included in the donation. 


The opposant urged that inasmuch as the donation was 
an onerous one, and was made subject to the support and 
maintainance of the donors, fraud could not be imputed 


to the parties. 


The donation was annulled and the opposition dismissed 
“ as in fraud of the rights of the said plaintiffs.” 


OurmeT, Morin and Marcnanp, for opposant. 


LarLamme and Larcaumr, for plaintiff. 
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QUEEN’S BENCH, 
In APPEAL. 


Before :—Sir L. H. LaF onratne, Bt., Chief-Justice, AyLwin, 
DuvaL, Monpezer, Justices, Bapeiry, Judge ad hoc. 


DISTRICT OF MONTREAL. 


THE Bank OF MontREaz,.................. Appellants. 
and 
SIMSON ef Gleccceccces cosccersccnee vos... Respondents. 





Held :—1. That by law the power of a 
tutor over the property of a minor does 
not extend beyond that of simple admi- 
nistration. 

2. That he has no right, without suffi- 
dent authority first obtained, to sell ‘‘ Les 
‘‘tmmeubles réels ou fictifs, ou reputés 
fes, ou choses précieuses.” 

3. That shares in the bank of Montreal, 
must be held to be such ‘‘immeubles fic- 
tife” or “choses précieuses,” and that 
the sale and transfer thereof by a tutor 
en dé re, without any formality or 
authorisation, whereby the proceeds were 
wholly Jost, is an absolute nullity so far 
as the minor is concerned. 


4. That in an action by the minor 
against the bank, such minor is entitled to 
recover all the dividends accrued from the 
dete of the transfers, although such 
dividends had been paid previously by 
the tank to the transferees. 

5. That in such action the transferrer 
of the stock need not be joined. 


Jagé :—-1. Que l'autorité d’un tuteur 
sur les propriétés d'un mineur ne s’etend 
pas au delà de la simple administration. 


2. Qu'il n’a pas le droit, sans autorité 
suffisante préalatlement obtenue, de ven- 
dre “les immeubles fistifs, ou réputés 
tele, ou choses précieuses.” 

3. Que des actions dans la banque de 
Montréal, seront réputées tels ‘ immeu- 
bles fictifs ou choses précieuses,’ et que 
la vente 6u le transport de telles actions 
par un tuteur en déconfiture, sans aucune 
formalité ou autorisation, en raison de 

uoi les produits ont été entièrement per- 
us, est une nullité absolue en autant 
que le mineur est intéressé. 

4. Que dans une action par le mineur 
contre la banque, tel mineur est en droit 
de recouvrer tous les dividendes accrus 
depuis tels transports, quoique tels divi- 
dendes eûssent déjà été payés par la 
banque aux cessionnaires. 

5. Que dans telle action il n’est pas né- 
cessaire de mettre le cédant des actions 
en cause. 





Judgment rendered the 31st of May, 1860. 





The declaration of the plaintiffs set forth, in substance, 


that on the 7th March, 1835, John Simson, of Montreal, 
merchant, died, and was then the owner and possessor of 
thirty shares, of £50 each, of the capital-stock of the bank 
of Montreal ; that between Mr. Simson and his wife, Mar- 
guerite Eléonore Barron, there was, in virtue of a stipula- 
tion in their marriage contract, no community of property ; 
that he died intestate, and the respondent, Eléonore Jane 
Simson, the only issue of his marriage, was his sole heiress 
atlaw, and accepted his succession ; that she afterwards 
married the respondent, Archibald Campbell Turner, from 
whom, by virtue of their marriage contract, she was se- 


parated as to property ; that the annual dividends declared 
. 15 
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by the appellants, on their capital-stock, were at the rate 
of £3 on each share, from the date of Mr. Simson’s death, 
to the 7th of March, 1855, and at the rate of £4 on each 
share, from the latter date, to the 7th of March, 1857, 
making, on Mr. Simson’s thirty shares, for the first period 
£1800, and for the second £240 ; that by her father’s death 
the respondent, Eléonore Jane Simson, as his sole heiress 
at law, inherited the said thirty shares, and alone became 
legally entitled to the dividends arising from them ; the 
said dividends amounting in all to £2040 currency, for 
which sum, with interest and costs, the respondents 
prayed Judgment against the appellants. 


The plea admitted that Simson-was proprietor of the 
‘thirty shares of stock at his death, and alleged payment of 
the amount of dividends and bonus to the various tutors 
of the minor up to the date of the transfers. 


That Caarzxs M. Devisie who was named tutor on the 
.26th May, 1846, sold the stock as follows : 


1848 December 4th, shares -sold 6 
1849 January  6th, do. 

do. June 2nd, do. 10 
do. September 26th, do. 8 
«do. do. 28th, do. 4 


mn 


In all, 30 shares. 


‘That ‘thereupon the respondent ceased to be the pro- 
‘prietor .of the said thirty shares, and to have any right to 
the dividends or bonus arising therefrom. 


To this plea the plaintiffs filed two special answers : the 
first setting-up, in effect, that the transfers of the shares were 
fraudulent, illegal, null and void ; that Delisle as tutor had no 
authority to alienate the stock, which was a profitable invest- 
ment and could not be considered such a créance or meuble 
as the tutor is required or authorized to sell or realize, in 
order to invest the proceeds for the benefit of the minor ; 
that a tutor is only authorized to sell effects of a perishable 
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nature, meubles périssables ; that the stock in question was 
im the nature of a rente constituée ; that the minor was not 
divested of her stock by the pretended transfers, and that 
Delisle before he could legally alienate it, should have 
been authorized by judicial authority, on an avis de parents. 


The second answer repeated the allegations of the first, 
and further set up that long before the transfers, Delisle, 
the tutor, was notoriously insolvent ; that the bank was noti- 
fied by notarial protest in September, 1846, by the sub-tutor 
of the plaintiff not to allow Delisle to transfer the shares ; that 
the plaintiff was entitled to the dividends as prayed for; 
and that moreover, in an action en reddttion de compte 
against her tutor, the tutor had rendered his accounts, 
which she had accepted ; and thereupon obtained a judg- 
ment against him for the balance of the account. 


On the 30th November, 1859, the Court, BEerTaeLor, 
Asst.-Judge, rendered the following Judgment: 


“ La Cour, après avoir entendu les parties par leurs 
. “Avocats sur le mérite de cette cause, examiné la 
“ procédure, les pièces produites et la preuve, et avoir sur 
“le tout délibéré ; considérant que par la loi le pouvoir 
“du tuteur sur les biens du mineur ne va pas au delà de 
“celui d’une simple administration, et qu’il n’a nullement 
‘le droit de vendre, transporter ou autrement aliéner, 
“sans autorisation suffisante et préalable, les immeubles 
“ réels ou fictifs, ou réputés tels, ou choses précieuses ap- 
“ partenant à son mineur ; considérant de plus, que les 
“ trente parts ou actions dans les fonds de la dite banque 
“de Montréal, mentionnées dans la déclaration et les 
“ plaidoyers, dont était propriétaire et en possession, 
“comme actionnaire, le dit feu John Simson au jour de 
“ son décès, sont par leur nature des capitaux qui doivent 
être réputés immeubles fictifs, ou choses précieuses, ap- 
“ partenant à la demanderesse, et que les actes de trans- 
“port et vente invoqués par la défenderesse en ses plai- 
“ doyers, comme en ayant été faits par Charles Michel 
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*¢ Delisle, en sa qualité de tuteur de la dite demanderesse, 
“ alors mineure, aux diverses personnes y mentionnées, 
“ paraissent avoir été faits sans aucune autorité ou 
‘* formalités quelconques requises par la loi, et alors 
‘t que le dit tuteur était en déconfiture, et que pour ce, ils 
“ n’ont pu faire perdre à la dite demanderesse, Eléonore 
“ Jane Simson, le droit qu’elle y avait comme héritière de 
“fen son dit père, John Simson, tant pour les capitaux 
“ qu’elles représentent, que pour les intérêts, revenus ou 
‘ dividendes qu’elles ont pu produire depuis le décès du 
“ dit feu John Simson, et qu’ils sont par conséquent d’une 
“ nullité absolue vis-à-vis de la dite mineure, la deman- 
 deresse, qui n’a jamais cessé, nonobstant les dits trans- 
“ ports, d'être propriétaire, et en possession, des dites 
parts de banque, a renvoyé et débouté et renvoie et dé- 
 boute les exceptions et défenses de la dite défenderesse ; 
et considérant en outre qu'il appert par la procédure, que 
“ depuis les dits actes de transport, les dividendes déclarés 
‘ payables par la dite défenderesse sur les dites parts se 
‘ sont élevées à la somme de huit cent cinquante deux 
‘ louis, cours actuel, savoir: douze louis pour les divi-. 
‘“ dendes et revenus payables le premier juin, 1849, sur 
‘“ huit des dites parts vendues—ce jour là, et huit cent 
quarante louis même cours, pour les dividendes devenus 
‘ payables sur les dites trente parts depuis le premier dé- 
“ cembre 1849, au premier de juin 1857, et n’ont pas été 
‘ payés à la dite demanderesse, ni à son tuteur, et que la 
« dite défenderesse en est encore débitrice vis-à-vis la dite 
‘ demanderesse, a condamné et condamne la dite défen- 
‘ deresse à payer à la dite demanderesse la dite somme de 
“ huit cent cinquante deux louis cours actuel, pour tous 
les dividendes devenus payables à la dite demanderesse 
sur les dites parts de banque, depuis la prétendue alié- 
nation d’icelles en vertu des dits actes de transport et 
vente, jusqu’au premier juin, 1857 ; avec intérêt du dim 
sept octobre, 1857, jour de la signification, et aux dé- 
‘ pens, etc., etc.” 
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The pretensions of the appellants as set forth in their 
factum were to the following effect. 


‘The appellants conceive, that in assimilating the 
shares of their capital-stock to tmmeubles fictifs or choses 
précteuses, the Court below was in error; and they sub- 
mit, that from their first incorporation as a bank, in 1819, 
the shares of their capital-stock have always, by their se- 
veral incorporating acts, been declared to be personal es- 
tate) and to be transmissible accordingly ; that such 
shares are commercial commodities, subject, like all other 
commercial commodities, to rise or fall in value, accord- 
ing to the circumstances or exigencies of the market at 
the time being ; that in case of the appellants’ inability, 
at any time, to discharge their debts and liabilities, every 
holder of a share of their capital-stock would be, by the 
same act of incorporation, held liable to the appellants’ 
creditors, not only to the full amount of each such share, 
but to a further amount equal thereto ; that, in fact, the 
original investment by Mr. Simson of his mouey in the 
thirty shares of the appellants’ capital-stock in question, 
was but the investment of so much money in a commer- 
cial speculation, with a view to direct or indirect profit 
therefrom, but with, also, the unavoidable risk of loss, 
attendant upon all commercial speculations, attached 
thereto ; that immeubles fictifs or choses précieuses, as res- 
pectively known in the law of Lower Canada, are not 
commercial commodities ; and, not being so, cannot le- 
gally be assimilated to them ; and, consequently, cannot 
be held to be governed by the ‘same principles of law ; 
that the thirty shares in question in this cause were, as 
part of the personal estate of the respondent, during her 
Minority, wholly in the keeping, and under the control, of 
her tutor for the time being, and not under the keeping or 
control of the appellants, who, having no right or autho- 
rity to inquire into, and judge of, the necessity of a sale 
and transfer of the shares, could not legally refuse to al- 
low the tutor to transfer them to third parties ; and that, if 
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there be, in this case, any question respecting the tutor’s 
right to make such transfers as he did make, it can only 
be either between him and his quondam ward, the respon- 
dent, or between her and the transferees or purchasers 
of the shares. According, also, to the respondent’s own 
allegation, in her second special answer, she instituted in 
the Superior Court, at Montreal, an action against Mr. 
Delisle, her quondam tutor, en reddition de compte, of his 
gestion and management of her property ; and, on his 
rendering such account, she accepted it, and thereupon 
obtained judgment against him for the re/iquat or balance 
thereof. In the absence of proof to the contrary, as is here 
the case, it clearly must be presumed that Mr. Delisle, 
in that action, duly accounted to the respondent for the 
proceeds of the sales of the thirty shares in question, and 
that her judgment against him covers the amount of such 
proceeds. With what shew of right or reason, after having 
so elected not to press against him any supposable relative 
nullity attaching to these sales, and without even now 
pretending to such relative nullity, either as against him, 
or as against those to whom he sold the stock, and to 
whom the appellants have, in good faith, paid over the 
dividends here in dispute, the respondent can set up the 
absolute nullity now pretended by her of these sales simply 
as against the appellants, and without calling into the 
cause the real parties to the transactions, the appellants 
have yet to learn.” 


It was urged on behalf of the respondents. That the 
tutor was only an administrator, and had power to alie- 
nate moveables, only in the interest of the minor, and in 
accordance with the express provisions of law in that be- 
half. That it was not a facullé, but a duty, and an obli- 
gation resting upon the tutor, to sell only perishable 
moveables, and that only by authority of justice. That 
except in relation to such perishable effects, he has no au- 
thority to sell. Both parties submitted that the only ques- 
tion before the Court was :—Whether the tutor had power 
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legally to sell and transfer the shares of bank-stock in ques- 
tion without a previous avis de parents duly homologated 
en justice. 


AyLwin, Justice, dissented from the Judgment. He would 
have reversed the Judgment uf the Court below. The ac- 
tion was not for the capital, for the shares themselves, but 
for the dividends. It was admitted on all hands that these 
dividends had been paid by the bank, some of them to the 
tutors themselves up to a certain date, and the rest to the 
transferees of the stock. The tutor had clearly a right to 
the dividends, and the position of the respondents he held 
to be the same as if the dividends had been paid to the 
tutor himself. Why were not the transferees of the stock 
sued ? Bank stock was undoubtedly a moveable, and as 
the record now stood he would have dismissed the action. 
No doubt the respondent had been treated by her tutor in a 
scandalous way ; such unprincipled conduct must excite 
indignation, but he did not see why the bank should suf- 
fer on that account. 


Banezxy, Judge ad hoc, referred to the mode of trans- 
ferring stock under the charter of the bank, 4 and 5 Vict. ch. 
98, sec. 20. By this section, shares were declared to be per- 
sonal estate, and a mode of transfer was provided for by a 
schedule annexed to the statute, and providing that no 
transfer should be valid unless registered in a book to be 
kept by the directors for that purpose. No act or consent 
of the directors to the transfers appears of record, and the 
want of such action appeared to him fatal. The stock 
stood in the name of the estate of the late John Simson ; 
it was never transferred to Delisle, and the admissions of 
record disclosed no act of any kind on the part of the direc- 
tors of the bank in respect of the transfer, 


He referred to english authorities as to exeoutors, 
as analogous, and amongst others to the case of Kean 6é al 
vs Roberts et al, 4 Maddock, Chancery Rep., p. 191, where 
itis said : 


232 


“Ifa party dealing with an executor for the personal 
‘ assets pays his money to the executor, so that it may be 
** applied to the purposes of the will, he is not responsible 
“ for the executor’s misapplication of it ; but if in dealing 
‘“ with the executor, he does in truth pay his money for 
‘ the private purposes of the executor, he is equally a party 
‘to the breach of trust, whether he applies his money to 
‘{ the private debt of the executor, or to the private trade 
“ of the executor.” 


Monpezer, Justice, held there was but one question in 
the cause and that was: whether a tutor could sell the 
- bank stock of his minor without an avts de parents, without 
judicial authority and without any necessity ? He held he 
could not ; that he was a simple administrator and could 
not ruin his minor. 


_ Duvaz, Justice, concurred in the Judgment, but for rea- 
sons somewhat different. : He held that the bank had 
nothing to do with the conduct or character of the tutor. 
It must recognize his status, and tell the parties complain- 
ing of the tutor’s conduct to proceed against him, to stop 
payments by the bank by legal proceedings, by attachment 
or otherwise, and let the Court decide. The question in- 
dependently of the tutor’s character or conduct was : Had 
‘he a right to sell bank stock as he had done in this case? He 
held he had not. The shares were expressly declared 
by law to be moveables, and he would not call them tm- 
meubles réels ou fictifs ou réputés tels as they are called in 
the Judgment below. 


The Cuizr Justice, held the sale was made without 
authority, the money was lost, the bank was aware of all 
the facts, and the transfers were null. He referred with 
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approval to a passage in the respondents’ factum cited be- 
low, (1) and referred to authorities, 


Judgment confirmed. 
Gairrin, F., Q. C, attorney, for appellants. 
Brraune and Dunxiw, counsel. 


Larcamme, R. and G., for respondents. 





_(1) Nos actions de banque eont meubles il est vrai, mais ce ne sont pas des meubles 
réels, ce ne sont pas des créances ordinaires exigibles ; le capital souscrit est pl 
À à perpétuité, pour en obtenir seulement l'intérêt ou les profits. Plus fixe encore 
que le capital d’une rente constituée, le capital n’en est jamais exigible par l’ac- 
fonnaire, et la corporation qui en est dépositaire ne peut jamais exiger qu’on en 
reçoive le remboursement. Pour en opérer la conversion, le tuteur doit faire un 
transport, une vente du capital investi, il lui faut provoquer, par l'entremise d'un 
tiers, et solliciter de lui le rachat de cette rente non rachetable de sa nature. On 
sit que parmi nous, des fortunes considérables sont représentées par cette seule es- 
pèce de propriété. Si des parents ont jugé à Propos de faire eux-mêmes la destina- 
tion de leurs biens et de les convertir en actions de b 


, . 8, p. 136, no. . 
10, p. 137, no. 11, p. 138, no 13, p. 140, no. 16, p. 145, no. 22, § 2 et suiv. p. 161, 
. 209:—2 Meslé, p. 297, Kerst du 6 septembre, 1761 ; also p. 35 :—5 Co- 
, g 720 : —1 Fréminville de la Minorité et de la Tutelle, p. 262, liv. 5, tit. ler, 
chap. 1, 234 ter, p 272, no. 245, seo. 2, Recouvrement des Créances du Mineur, no. 
258: also p. 289, liv. 6, tit. 1, cap. 3 :—2 Mangin, no. 1095 :—Traité des Tutelles 
pe Ferrière, 4me part. sec. 2, p. 166 ; also âme part., sec 7, pp. 215, 227, 233, 
:—Desquiron, Traité de la Minorité, pp. 183 and 184, no. 277, sec. 4 et suiv. 
pe. 187, 188, nos. 283, 284 :—b Cochin, part. 3, p. 727 :—10 Bréard-Neuville 
dectes de Justinien, par Pothier, pp B51, 255, 257 ; also vol. 10, p. 237:— 
Solon, sur la Nullité, p. 42, no. 76, p. 43, no. 76, p. 48, no. 82, p.49, no. 83 : — 
Levest, Arréts du Parlement de Paris, p. B85 :—D'Olive, Arrêts du Parlement de 
Toulouse, pp. 144, 14 :—2 De Cormis, Recueil de Consultations, p. 1608 :—Rébuiffe 
sur les Ordon. Tit. des Réscisions, gloss. 15, nos. 47 et 48 :—-Charondas, Réponses, liv. 
3, Rép. 25, liv. 8, Rép. 75, ot liv. 9. Rép. 76:—Loisel, Inst. Cout., liv. 2, tit. 1, no. 
11 :—2 Guy Coquille, Cout. de Nivernais, p. 336 :—1 Ferrière, Dict. du Digeste, 
pp. 637, 638, 639, 640, 641 :—1 Ferrière, Juris. du Code, pp. 694, 695 :—1 Bourjon, 
t.Com. tit 6, nos. 80 et suiv.; also nos. 83, 86 :—Provost de la Janès, pp. 379, 
382, 383:—6 Pothier, tit. 6, $ 2, p. 616 :—1 Despeisses, Ed. 4to p.573, tit. 16, des 
Tat. seo. 5, no.10 :—1 Poulain DuParo, secs. 16, 13, nos. 76, 78, pp. 262, 263, 264 : 
—PFerrière, Tr. des Tutelles, pp. 166, 216, 242 +2 Basnage, pp. 632, 538 :— 
2 Henrys, pp. 257, 262:—Domat, pp. 407, 412, no. 10, liv. 2, seo. 2 :—Dallos. Dict. 
Ab. vbo. Tatelles, no. 381:—3 Duranton, nos. 543, 598 :—6 Toullier, no. 106 :— 
1 Toullier, no. 621 :—Merlin, Rep. vbo. Inscription sur le Grand Livre, sec. 3. 
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CIRCUIT COURT.—QUEBEC. 
Before :—Sruanrt, Asst.-Judge. 


GAGNON, . coe. 50000 6000000800 Plaintif. 
No. 1365. vs. 
WOOLLEY, .cccccsccccccsscccee Defendant. 


EEE 


Held :—That although a plaintiff re-| Jugé :—Que quoiqu’un demandeur ré- 
siding out of the province sue in form&|sidant hors la province poursuive in 
pauperis, the defendant is nevertheless | forma pauperis, le défendeur a droit d’ob- 
entitled to security for costs, under the | tenir caution pour ses frais, en vertu de 
4lst Geo. III, cap. 7, seo. 2. (1) la 41me Geo. IIT., ch. 7, sec. 2. 





Judgment rendered the 23rd day of May, 1860. 





The plaintiff, residing in Upper Canada, sued out a 
writ of arrét simple for the sum of £16 13 against the de- 
fendant. The plaintiff proceeded tn formd pauperis. The 
defendant moved upon the plaintiff to put in security for 
costs, under the provisions of the 41 Geo. III, cap. 7, sec. 2. 


Decutne, for plaintiff, contended that where a plain- 
tiff proceeded tn formé pauperis, he did not come within 
the provisions of the above statute ; that it never was the 
intention of the legislature that suitors proceeding ss formé 
pauperis should come within its provisions ; that it would 
amount to an absolute denial of justice to insist upon stran- 
gers, who were without means, finding security, as it 
would be almost as difficult in most cases for them to find 
security in a place where they were not known, as it would 
be to obtain the money necessary to enable them to prose- 
cute their claim, while the object of the law in allowing 
such persons to sue in formé pauperis was to relieve 
them from any such necessity. 





(1) This section provides :—“ That in all actions, oppositions and suits prosecated 
‘ before the Courts of civil jurisdiction in this province, by any person or persons, 
‘ residing without the province, whether such person or persons be subjects of His 
‘© Majesty or not, the defendant or defendants, or others concerned, may demand 
‘‘and obtain good and sufficient security, at the discretion of the said Court, for 
‘ payment of their costs, in case the plaintiffs or prosecutors should fail in such their 
“ said actions, oppositions or other suite; and all proceedings shall be staid and 
‘* suspended, until such security shall have been offered and received.” 
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Invinx, for defendant, maintained that the provisions of 
the statute in question made no exception, and that the 
defendant was therefore entitled to security. 


Stuart, Asst.-Judge.—Suitors proceeding in formd pau- 
penis are entitled to the services of the immediate officers 
of the Court without charge, but the costs for which security 
is demanded by the defendant in any cause, are not costs 
due to the officers of the Court for papers or services, but 
are costs due, or to become due, to the defendant ; and the 
provisions of the statute cited at the argument, do not, nor 
does any other statute that Iam aware of, make any excep- 
tion in this particular with respect to parties who proceed 
in formé pauperis, the motion must therefore be granted, 
and the plaintiff must put in security for costs. 


Pramonpon and Decuéne, for plaintiff. 


Horr and Irving, for defendant. 
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SUPERIOR COURT.—MONTREAL. 
Before :—BrrtHetot, Assistant-Judge. 


No. 985. 


Bravupry,.... cccccsccccccccscss Plaintiff. 


VS. 


PROULX,..cc.sccceccesescccces Defendant. 


In an action on an obligation, the de- 
fendant pleaded that he had given the 
plaintiff two promissory notes for £60 
each in deduction of the amount dae, and 
had paid them, and also, another note for 
£60 which was still in the plaintiff's hands. 
The plaintiff answered that the amount of 
the first notes had been received, and that 
the two last notes were given on an agree- 
mont that the defendant should pay 12 per 
cent interest on the obligation. The de- 
fendant, examined on fais ef articles, 
admitted his undertaking to pay 12 per 
cent interest, stating that he had been 
forced to make it by reason of his in- 
capacity to pay the capital at the time 
it became due. 


Held :— That the amount of the second 
note must be deducted from the amount of 
the principal and interest at 6 per cent, 
and that the third note did not operate as 
a novation and mustbe given back to de- 
fendant. ‘ 


Dans une action sur une obligation, le 
défendeur plaide qu'il avait donné au de- 
mandeur deux billets promissoires pour 
£60 chaque en déduction du montant da, 
et qu’il les avait payés, et aussi, un 
autre billet pour £60 qui était encore en 
la possession du demandeur. Le deman- 
deur répondit que le montant des deux 
premiers billets avait 6té6 perga, et que 
es deux derniers avaient été donnés sur 
convention que le défendour paierait 12 
per cent d'intérêt sur l'obligation. Le 

éfendeur, interrogé sur faits et articles, 
admit qu’il s'était engagé à payer 12 
pour cent d'intérêt, ajoutant qu'il avait 
été contraint de le faire en raison de son 
incapacité de payer le capital à son 
échéance. 

Jugé :—Que le montant du second bil- 
let devait être déduit du montant du prin- 
cipal et de l'intérêt à 6 par cent, ot que le 
troisième billet n’opérait pas novation et 
devait étre rendu au défendeur. 





Judgment rendered 30th April, 1860. 





The plaintiff's action was brought to recover £432 7 3, 
amount of a notarial obligation dated the 24th March, 1853, 
made by the defendant in favorof J. L. Beaudry and Co., also 
£72 9 5, interest from the 4th March, 1857, in all £504 16 8, 
the other partner in the firm having transferred his rights 
in the copartnership to the plaintiff. The defendant pleaded 
by exception that judgment could only be rendered against 
him for £401 1 9, inasmuch as on the 15th August, 1855, 
he gave the plaintiff his note for £60 to pay the interest 
accrued to the 4th March, 1856, which note he had paid, 
and on the 26th october, 1857, gave the plaintiff another note 
for £60, at one month, which he also paid, and thereby re- 
duced the obligation and interest to £413 8 3, making, 
with interest added to 16th March, 1858, the sum £421 13 9. 
That on the last mentioned day, he gave the plaintiff another 
note for £60, at three months, which the plaintiff still held, 
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thereby reducing the sum due at the said date to £361 13 9 
which, with interest to the date of action, amounted to the 
sum of £401 1 9 above referred to. 


The plaintiff, by his answer to the plea, admitted that 
the note first mentioned had been recovered and paid, 
thereby discharging the interest tothe 4th March, 1856, 
that the second note which was paid, and the third note, 
which was unpaid and tendered back to the defendant, 
were given under a special agreement that interest was to 
be paid at 12 per sent, the plaintiff agreeing to give a 
years delay for the payment of: the principal, and that the 
sum demanded was therefore due. 


Replication as to the 12 per cent, that even if the agree- 
ment was made, it was usurious and void. 


The evidence in the case, apart from admissions in the 
articulation de faits corresponding with the pleadings, con- 
sisted only of the answers of the defendant sur faits et 
articles, who admitted that the two last notes of £60 had 
been given for interest, which he agreed to pay at 12 per 
cent, because he was forced to do so, not being able then 
to pay the capital. 


By the judgment it was declared that the second note of 
£60 “must be held to apply on the obligation from the 
“time the note fell due and to reduce the obligation by so 
“much, and that the last note of £60 was not shewn to 
“have been so taken as to operate novation.” It was there- 
fore ordered to be returned to the defendant and judgment 
tendered for £415 14, with interest from 26th November, 
1857, and costs. 


Roy and Brouweav, for plaintiff. 


Deummonp and Brexanerr, for defendant. 
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SUPERIOR COURT.—MONTREAL. 


Before :—Smrrx, Justice. 


No. 606. 


SMITH, .cccce ceccccsccccccccecee Plaintiff. 


VS 


E@an et Glenn css 0.00 Defendants. 


Notice was given on the 15th, that se- 
curity in appeal would be put in on the 
17th, another notice was given that the 
same security would be put in on the 18th, 
nevertheless security was given under the 
first notice ; the notice first given, and the 
‘security put in in pursuance thereof, were 
found irregular and insufficient, the first 
notice having been rendered of no effect 
by means of the second :— | 

Held :—That an action will not lie 
against the sureties on a bail-bond set 
aside in appeal, for the causes above 


Avis fut donné le 15, que cautionne- 
ment en appel serait fourni le 17, un autre 
avis fat donné que ce méme cautionne- 
ment serait fourni le 18, néanmoins le 
cautionnement fat donné en vertu du pre- 
mier avis ; le premier avis et le cautionne- 
ment fourni en vertu de ce premier avis, 
ee trouvérent insuffisant, le premier avis 
ayant 6t6 annulé au moyen‘du second :— 


Jugé :—Qu'une action ne pouvait être 
portée contre les cautions sur un caution- 








nement déclaré nul en appel, pour les 


mentioned. causes ci-dessus énoncées. 


Judgment rendered the 30th April, 1860. 





On the 4th May, 1858, the plaintiff obtained judgment 
against one Sullivan in an action on a notarial lease, by 
which judgment the lease was annulled, and the defen- 
dant condemned to pay £150 for rent accrued. On the 
17th may, 1858, the defendants in the cause entered 
into the usual bond in appeal “ that the said Maurice 
“ Sullivan shall effectually prosecute the said appeal 
‘ of the said judgment, and pay such condemnation 
‘““ money, costs and damages as shall be adjudged in 
“ case the judgment of the said Superior Court be affirmed ; 
‘and in case the said Maurice Sullivan do not prosecute 
“ with effect the said appeal, or do not pay such condem- 
*‘ nation money, costs and damages as shall be adjudged 
‘ in case the said judgment of the Superior Court be affir- 
“‘ med, that the said John Egan and Daniel C. shall pay 
‘ the same.” 


The plaintiffs declaration set up the proceedings in the 
Superior Court ; the making of the bond and the dismissal 





239 


of the appeal ; and prayed a condemnation against the bail 
for £179 5, being the amount of the judgment below, in- 
cluding costs, subsequent costs and costs in appeal. 


The plea was to the effect that the bond was entered 
into on the 17th may, on a notice given on the 15th, and 
that by a judgment in appeal, of the 8th june, 1858, the 
notice, and bail] bond were declared insufficient and irregular, 
and the appeal dismissed, the first notice being held to have 
been abandoned by the subsequent notice thatsecurity would 
be put in on the 18th of may, and that therefore the action 
could not be maintained. A défense au fonds en fatt was 
also filed. 


To the exception the piaintiff answered, that the sureties 
havimg entered into the bond, and having prevented the 
plaintiff from executing his judgment, were bound to pay 
the amount sued for, Sullivan having failed to prosecute 
his appeal with effect, and the sureties not having been 
released from their liability. Admissions were given by the 
plaintiff that security was put in on the 17th under the 
notice of the 15th may, as mentioned in the judgment in 


appeal. (1). 
Action dismissed. 


Larzammx, R. and G., for plaintiff. 


Day and Day, for defendants. 





Judgment in appeal :— La Oour après avoir entendu les parties par leurs avocats, 
sur la motion faite par l'intimé le premier jour de juin courant, que l’avis donné 
l'appelant en cette cause, le quinse mai dernier, pour lundi matin à neuf heures, 
e dix sept du même mois, et annexé au writ d'appel soit déclaré irrégulier et insuffi- 
sant et contraire a la loi, et que le cautionnement par le dit appelant sur tel avis, 
seit déclaré irrégulier, ins t et irrégulidrement produit, et qu'en conséquenee 
l'appel soit renvoyé avec dépens, pour les raisons contenues en la dite motion. Con- 
sidérant que le dit avis sur el le cautionnement de l'a t a 6t6 ainsi donné 
avait 6t6 abandonné par le dit appelant, et était sans effet et censé mis au néant 
Per un avis subséquent donné par le dit appelant, informant le dit intimé que le dit 
appelant produirait les mêmes cautions le mardi dix huit du dit mois de mai: en 
@onséquence déclare le dit cautionnement irrégulier et insuffisant, et déboute L'appel 
Rnterjeté en cette cause, aveo dépens contre l’appelant en faveur du dit intimé, 
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QUEEN’S BENCH, 
APPEAL SIDE. 


DISTRICT OF MONTREAL. 


Before :—Sir L. H. LaFowrarns, Bt., C.-J., Axzwin, Duvat, 
MonpeE cet, Justices, BrunEau, Judge ad hoc. 


BLANCKENSEE, eve cocccccccccccccs secs. Appellant. 
and 
SHARPLEY,...e eue ee ss eee messe Respondent. 





The plaintiff, in an affidavit for a capias, 
gave as the grounds of his belief: ‘ that 
‘‘ he was this day informed by A and B. 
‘ that the defendant bas all his goods 
*S packed for a start from Canada and 
‘that he will leave the said Province 
‘to-morrow and will not return again, 
‘ and that he eo intends leaving with the 
‘ fraudulent intent aforesaid.”’ On a pe- 
tition by the defendant to be released from 
custody, the two parties A. and B. examin- 
ed on his behalf, deposed in effect that they 
only said that the defeniant was going to 
leave for New-York 

In cross examination of the petitioner's 
witnesses the plaintiff went into proof of 
other facts tending to shew the fraudulent 
intent of the defendant. 

Held :—1. That such proof may be 
made and that the plaintiff is not to be 
restricted to the precise matters set up in 
his affidavit. 

2. That, in the case subinitted, although 
the affidavit wae directly contradicted by 
the two parties from whom the plain- 
tiff declared he had derived his informa- 
tion, yet there was sufficient of record to 
shew that the defendant was about to leave 
the province with fraudulent intent. 


Le demandeur, dans un affidavit pour 
capias, donna pour raison de sa croyance : 
Qu'il a été ce jour informé par A. et B. 
le défendeur s empaqueté tous ses effets 
pour s’en aller du Canada et qu’il laissera 
a dite province demain et n’y reviendra 
pas, et qu'il entend ainsi laisser la pro- 
vince avec l'intention frauduleuse sue- 
dite.’ Sur requête par le défendeur pour 
être élargi et mis en liberté, les deux in- 
dividus À. et B. examinés de sa part, dé- 

sèrent qu’ils avaient seulement dit que 
e défendeur était sur le point de partir 

pour New-York. 

En transquestionnant les témoins du re- 
aérent, le demandeur fit preuve d’autres 
aits tendant à démontrer l'intention frau- 

duleuse du défendeur. 

Jugé :—1. Que telle preuve peut être 
faite et que le demandeur n'est pas res- 
treint aux matières de faits énoncées en 
son affidavit. 

2. Que, dans l'espèce, quoique l’affidavit 
fut directement contredit par les deux 
individus desquels le demandeur avait 
déclaré qu'il avait regu son information, 
néanmoins il y avait suffisamment sur le 
record pour démontrer que le défendeur 
était sur le point de laisser la province 
frauduleusement. 





Judgment rendered the 9th June, 1860. 


On the 10th of January, 1859, the appellant was arrested 


under a writ of capias ad respondendum sued out by the 
respondent, on an affidavit that the defendant was about to 
leave the province with fraudulent intent, setting up the 
following as the reasons of his belief: “ That the said de- 
‘© deponent was this day informed by Marcus Ollendorff, 
“ clerk, and William Bishop, storeman, both of the city of 
6 Montreal, that the said Isaac Blanckensee has all his 
 tranks packed for a start from Canada, and that he wilk 
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“ leave the said province to-morrow, and will not return 
“ again, and that he so intends leaving with the fraudulent 
“ intent aforesaid.” 


The appellant filed a petition for his discharge in virtue 
of the provincial statute, 12 Vict., ch. 42, setting forth that 
the allegations of the affidavit made by the respondent 
were false and untrue, and that he was not about to leave the 
province of Canada with fraudulent intent, and that there 
was not sufficient reason for the alleged belief of 
the respondent expressed in the said affidavit to that effect. 
A general denegation was pleaded by the respondent to the 
appellant’s petition for discharge, and the parties proceeded 
to proof. 


The persons referred to in the affidavit, Ollendorff and 
Bishop, were examined on behalf of the petitioner. The 
following extracts from the examination in chief will shew 
to what extent they contradicted the affidavit of the plaintiff. 
Ollendorff in his deposition says: “In the early part of 
“ January last, I think it was on monday morning, I com- 
“municated something to the plaintiff respecting the de- 
“fendant. I was talking to plaintiff in his room, and | 
“told him that the defendant was going to New-York. 
“That is all I told him. I never told the plaintiff 
“any thing else concerning the defendant, either that 
“he was or was not going to return to Montreal. That 
“is all I know about the matter. J never, upon any other 
“ occasion spoke to the plaintiff concerning the defen- 
€c dant.” 


William Bishop: “ The plaintiff sent me down to Mrs. 
“ Romaine’s boarding house where the defendant boarded, 
“to ascertain if defendant was stopping there, and if he 
“ was not going away. Mrs. Romaine said defendant was 
“ stopping there, and that he was leaving the following 
“ morning for New-York. When she said so, she said she 
“did not wish her name published to any one but the 


16 
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“ plaintiff. I then returned to the store, and told plaintiff 
* what she had said. When I delivered this to plaintiff, 
‘“ he told me to tell the same to Mr. Devlin, his attorney, 
“which I did. This is the only communication I made to 
* the plaintiff or his attorney about the matter, and itis | 
‘€ all I know about the matter.” 


The Judgment in the Superior Court, rendered on the 
lith of March, 1859, Banecex, Justice, dismissed the 
petition. | 


The appellant contended : 1. That there were not of re- 
cord sufficient reasons for the belief that the defendant was 
immediately about tu leave the Province with fraudulent 
intent as mentioned in the second section of the act, that 
belief being alleged to be founded upon the statement of 
two persons who declare they never made such statement. 


‘à 


2, That if the plaintiff had grounds for his belief other 
than those alleged, he should have stated them clearly, 
in order that the defendant might have an opportanity of 
testing their truth, but had failed to do so. 


The respondent contended that Ollendorff and Bishop’s 
statements sustained the main point that the defendant‘was 
about to leave for New-York, and that he was not to be 
restricted to the literal and precise allegations of the affi- 
davit, but could produce other testimony to shew the frau- 
dulent intent of the defendant and had done so from the 
petitioner’s own witnesses sufficiently to warrant the Judg- 
ment of the Court below. 


Monoezer, Justice, dissenting, held that there was no 
sufficient ground for the arrest ; that evidence should not 
have been allowed as to any other facts than those stated 
in the affidavit. 


The petition was intended to test the truth and validity 
of the grounds given in the affidavit. Ifa plaintiff sould 
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allege three reasons that were bad, and shewn to be so, 
and were then allowed to enter into proof of three other 
reasons not disclosed, the defendant’s position would be a 
pitiable one ; he would never know what he had to meet ; 
he would find himself charged -with one thing and then 
with another, and the remedy intended to be given by the 
recent statute would be nullified. There was more in this 
than the mere logical absurdity of trying to shew what 
were the grounds of a plaintiff’s belief on the second of the 
month, when an affidavit was made, by proving facts, 
which only happened on the 20th of the month, and could 
never have operated on his mind as a reason for his belief. 
He was confident that opening the doer to such enguétes 
would prove mischievous, and it was’ as he viewed it 
against both the letter and the spirit of the statute. Here 
the parties from whom the plaintiff says he got his infor- 
. mation directly swore they gave no such information, and 
the plaintiff tried to bring in other facts, as if the inquiry 
‘gould extend to every thing said or done by the defendant, 
which tended to shew fraudulent intent. He would res- 
trict the enguéte to matters disclosed in the affidavit. 


Bruneau, Judge ad hoc, held that there were facts of 
record which sufficiently shewed the fraudulent intent. 
The parties had contradicted what the plaintiff had said in 
his affidavit, but there were other facts brought out by the 
evidence for the defendant. He had left for New-York, his 
shop was shut up, and there was evidence that, before 
leaving, certain trunks were deposited with Moss. Parties 
did not like to be supposed to give information to a cre- 
ditor, but why did they, in this case, go to the plaintiff— 
why say that the defendant was going toleave. The plaintiff 
had reason to take the alarm, and, in most cases, the me- 
mory of a creditor woud be quite as good in relation to 
what was told him about his debtor, as that of the parties 
from whom he got his information. In commercial mat- 
ters some latitude must be given, notwithetanding the 
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leniency now shewn by recent legislation in doing away 
with imprisonment for debt. 


The Chief Justiee : I do not concur in the Judgment to 
be rendered by this Court. | 


Judgment confirmed. 
BLxakeey, for appellant. 


Devis, for respondent. 





QUEEN’S BENCH, 
APPEAL SIDE. 


Before :—Sir L. H. LaFonraiwx, Bart., Chief-Justice, 
Ay Lwin, Duvaz and.C. Monngxet, Justices. 


t DISTRICT OF MONTREAL. 


BROOKS, .0.0 cecccccccccccccssccecccrsccsees Appellant. 
and 
WHITNEY ccc ccccccccccces Ses eee cesse Respondent. 


Hold :—1. That a defendant who is| Jugé:- 1. Qu'un défendeur qui est 
named gardien and fails to produce the |nommé gardien et fait défaut de pro- 
effects seised, is Hable to contrainte par | duire les effets saisis, est sujet à ia oon- 

s. trainte par corps. 
di That there is no error in a judgment| 2. Qu'il n’y a pas erreur dans an j 
ordering the defendant to be committed | ment qui ordonne que le défendeur sera 
to jail until he pay the debt, interest | emprisonné jusqu’à ce qu’il paye la dette, 
and costs, and also the subsequent costs, | l'intérêt et les frais, ot les frais subaé- 
without giving him the alternative of|quent, sans lui donner l'alternative de 
produeing the goods. produire les effets. 





Judgment rendered the 3ist May, 1860. 





Execution in this case was issued addressed to the 
sheriff of the district of St. Francis, under which certain 
moveables belonging to Brooks, the defendant, were seized, 
and Brooks named gardien thereof. These moveables 
were not forthcoming on the day fixed for the sale, and on 
the SOth March, 1859, a rule was obtained in the Superior . 
Court, Montreal, whereby it was ordered: that the 
‘‘ said William Brooks be declared to have been and 
‘to be in contempt of this Court, and that he be declared 
‘in the premises liable to be imprisoned by contrainte 
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“ par corps, and that process of contrainte par corps do is- 
“sue for the purpose, and that he be thereunder commit- 
“ed to the Common Jail of the said district of St. Francis, 
“there to remaïn until he shall have produced the said 
“ effects so seized as aforesaid, so that the same may be 
“ sold in due course of law, or until he shall have produced 
“ the full value thereof, with all damages and costs occa- 
“ sioned by the default of the said William Brooks in the 
“ premises, or until he shall have paid and satisfied to the 
“ plaintiff the amount of the debt, interest and costs in 
“this cause, and the subsequent costs incurred therein, 
“and that he be condemned to pay the costs of the present 
“ proceeding, for all which the plaintiff prays and con- 
“cludes to be awarded against him the said William 
“ Brooks, unless cause to the contrary be shewn on the 
“ 21st April next.” 


Upon the return of the rule, Brooks appeared by Coun- . 
sel, and contended that the rule was irregularly issued, 
inasmuch as no notice had been given of the motion on 
which the rule was granted, denying also that he could 
legally be appointed gardien, or was liable to the rule as 
made. 


By judgment of the 30th March, 1859, BerrnEeLor, 
Justice, the Court ordered, avant faire droit, that the value 
of the effects seized should be established, and to save 
costs, Brooks admitted their value to be $800. 


By judgment of the 30th April, 1859, the Court, Berrne- 
Lor, Asst.-Judge, after reciting the previous interlocutory 
judgment and the admitted value of the effects, declared 
the rule absolute, ordered that Brooks should be imprison- 
ed in the common Jail of the district of St. Francis until 
he paid the debt, interest and costs, and subsequent eosts, 
namely : debt $562, with interest from Ist July, 1858, taxed 
costs $4135, also, costs of execution $9 48, and the 
eosts of the rule taxed at £2 11 6. 
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From this Judgment, an appeal was instituted, and 
the following points were urged by the appellant : 


That the rule was improperly issued in the first instance, 
no notice of the plaintiff's application for such rule having 
been given to the appellant, as required by the rules of 
practice of the Superior Court. 


That the condemnation contained in the said Judgment 
exceeded the demand of the plaintiff in his motion, and the 
order contained in the said rule, and in this respect the 
Court adjudged ultra petita, and thereby deprived the ap- 
pellant of the option granted in his favour, viz: to prodace 
the effects seized, or, in default of so doing, to pay the debt, 
&e. 


That by the said Judgment of the 30th June, the appellant 
was condemned to imprisonment, until he should have 
paid, in addition to the debt, interest, costs, and subse- 
quent costs, the costs of the said rule, which were by the 
said Judgment taxed at £2 11s. 6d., a condemnation not 
sought for by the plaintiff's motion, and not according to the 
terms of the said rule. 


That the appointment of the saisi as guardian, was illegal, 
and did not constitute him the dépositaire judiciaire of the 
effects seized, and therefore he was not liable to the con- 
trainte par corps. (1) 


The respondent contended that the defendant as gardien 
was in contempt of the Court, and in bad faith, and had 
taken advantage of his own act and wrong ; that it was 
competent for the Court below, as the sole Judge of con- 
tempt against itself, to restrain the alternative asked for 
by the rule, and to condemn the defendant in manner and 
form as set forth in the Judgment appealed from. 





(1) Appellants authorities :—Leverson and Boston, L. C. Jurist. p. 298; et seq. : 
—Troplong, Contrainte par Corps, nos. 132, 141, 231, 324, 327. 
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Monpeer, Justice, dissented on the ground that the 
alternative of producing the effects seized should have been 
given ; that the Judgment went beyond the rule, and was 
untenable. The Court could modify the rule, but could 
not increase its severity and grant more ‘than was asked. 
He would have reformed the Judgment and have granted 
the alternative striking-out also all about contempt of the 
Court, the rule being simply a ruly for contrainte. 


Axzwin, Justice, stated that if the appellant were an 
ordinary gardien the alternative to produce the effects 
would have been granted ; here the defendant was made 
gordien, improperly it was true, but he could not be al- 
lowed to escape from the liability he had assumed. 


The Chief-Justice.- It would have been more regular 
not to have said any thing of contempt of Court. 


Judgment confirmed. 
Assorr and Dorman, for appellant. 


Torrance and Mois, for respondent. 
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QUEEN’S BENCH 
Aro Sips,’ ¢ DISTRICT OF MONTREAL. 
Before :—Sir L. H. LaFowraing, Bt., C.-J., Avzwix, 
Duvaz, Moxpekr, Justices, Banezxy, Judge ad hoc. 


MOB.+eeseeeeeeeesereeeessuserseasesea sees Appellant. 
an 


DOUGuas et Al,.ccccccceccccssecccce soso Respondents. 





Held, io the Superior Court :— That a 
party plaintiff will not be permitted to 
le new answers to interrogatories sur 
Jails ef articles, on an affidavit by him 
made, that from the arguments of Counsel 
ani the disturbance and conversation 
going on in the Court at enquête, where 
is answers were taken vind voce, ho 


Jugé, en Cour Supérieure :—Qu’il ne 
sera pas permis à un demandeur de pro- 
duire de nouvelles réponses à des interro- 

toires sur faits et articles, sur un affi- 

avit par lui fait, qu'en raison des orga 
ments de conseil et de la confusion qu'il y 
avait en Cour à l'enquête, ou ses ré- 
ponses furent prises vird voce il devint 


became perplexed and confused ; and that | embarassé ; et que l’action sera renvoyée 
the action will be dismissed on the answers | sur les réponses faites, nul temoin n’syant 
as made, no witnesses having been ex- | été examiné. 
amined. | | 
In appeal :—That the record will be] En appel : —Que le dossier sera renvoyé 
remitted to the Court below for further | au tribunal inférieur pour y être procédé 
roceedings at enquête, each party paying | ultérieurement à l'enquête, chaque partie 
own oosts in appeal. payant .es frais en appel. 





Judgment rendered the 9th June, 1860. 





The action in the Court below was brought upon a pro- 
missory note dated the 2nd April, 1855, at three months, 
for £87 2 6, made by William Douglas, one of the defen- 
dants, payable to and indorsed by the other defendants. 
The plea was to the effect that when the note was pre- 
sented for payment, the defendants gave the plaintiff a re- 
newal note fur the same amount, whiclr was also renewed 
up to the 27th April, 1857, when it was paid, and all un- 
settled transactions closed. 


The only evidence of record consisted of the. plaintiff's an- 
swers to interrogatories sur faits et articles. 


These answers were confused and contradictory and the 
plaintiff moved to be permitted to produce other corrected 
answers, to the 6, 7, 8, 9, 10 and 13 interrogatories, w hich 
answers were produced with the motion. An affidavit of 
the plaintiff was filed in support of this motion, setting up, 
in effect, that his answers were taken vivd voce, in open 
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Court, that from the frequent arguments of Counsel on both 
sides of deponent, touching his examination, and from the 
conversation of the by standers, and other disturbances 
consequent on the enguéles then going on, he became con- 
fased and perplexed and was prevented from looking at 
the sketch of his answers. This motion was rejected, and 
on the 30th June, 1859, the Court, (Moxx, Justice,) render- 
ed a Judgment, dismissing the plaintiff’s action : 


“ Considering that it appears from the answers of the 
“ plaintiff to interrogatories sur fatis et articles that the 
“ promissory note dated, &c. On which this action rests, 
‘was renewed, paid or satisfied by a renewal thereof, in 
“manner and form, and at the time set forth in the plea 
“ firstly pleaded.” 


In appeal. Monpexrer differed as to the costs, which 
he thought should have been allowed to the appellant be- 
cause he had succeeded on his appeal. 


Chief-Justice. I was disposed to confirm the Judgment 
of the Court below. 


Judgment in appeal : 


“ Seeing that the appellant’s action is brought upon the 
promissory note declared upon, the signatures whereof 
are admitted by the respondents ; seeing that the respon- 
dents were bound to prove their plea of payment as by 
them set up, and that the only evidence in support of their 
defence is to be found in the answers of the appellant to 
the interrogatories sur fatts et articles submitted to him by ° 
the respondents ; seeing that the said defence has not 
been sustained by proof, and that in the award of judg- 
ment in favor of the respondents there has been error ; 
seeing, however, that justice requires that the parties ap- 
pellant and respondents should be permitted to adduce 
farther evidence respectively upon the matters in issue be- 
tween them. It is considered and adjudged by this Court 
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that the said jadgment, to wit, that rendered by the Supe- 
rior Court of Montreal, on the 30th June, 1859, be and 
the same is hereby reversed ; and it is further considered 
and adjudged that the record in this cause be remitted to 
said Superior Court to the intent that the enquéfe be re- 
opened, and that the parties respectively be enabled to 
proceed to the adduction of evidence, and to take such fur 
ther proceedings in the said Superior Court as they may 
be advised, and as to law and justice may appertain, and 
lastly it is ordered that each party do bear his own costs in- 
curred here in appeal.” 


Buraxtuey, for appellant. 


R. and G. Larzamme, for respondents. 
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QUEEN’S BENCH, 
APPEAL SIDE. 


DISTRICT OF MONTREAL. 


Before :—Sir L. H. LaFonrainx, Bart, Chief-Justice, 
AxLwiIN, Duvaz and Monpsaier, Justices. . 
GexENsHIELDS ef Gl,..cccesccccccccccccccccs Appellants. 


and 
PLAMONDON,. ccc cccescccsccesccccscsseoccee Respondent. 





To an action on a promissory note mate 
by the defendant in favor of the plaintiffs, 
the defendant pleaded, that, subseq ently 
to the date of the note, the plaintiffs had 
Sgnei an ace of composition between 
the defendant and his oreditors, fur ten 
shillings in the pound ; that if the amount 
Of the note was not included in the 
amoent for which the plaintiffs figured as 
ereditors in the schedule annexed to the 
acts of composition, it was the plaintiff’ 
faalt and neglest, and a fraud on the rest of 
the creditors. 


The plaintiffs answered that the note 
Waa given for a debt dae them by a third 
party guaranteed by the defendant, and 
Wa signed on the express agreement that 
the composition was not to apply to 
the note, but only to the debt direotly 
due to the plaintiffs by the defendant, 
aad that the plaintiffs became parties to 
the composition on the terms above men- 


Woned, and at the defendant's request 
cit to facilitate the settlement with his 


tng. 
Held, in the Superior Court :—That the 
ing of such a note and the omission 
ef the amount of it in the debt shewn in 
the schedule, and withholding the know- 
ledge thereof from the other creditor was, 
in law, a fraud upon them, and the action 
6a the note cruld not be maintained. 
In appeal: —That the note taken under 
be agreement mentione 1 was valid and 
binding on the defendant, the note not 
being prejudicial to the other creditors, 
mor complained of by them, and the de- 
feniant having frequontly acknowledged 
to owe and promised to pay the samo 


A une action sur un billet promissoire 
fait par le défendeur en faveur des de- 
ma'deurs, le défendeur plaida. que, sub- 
séquemment à la date du billet, les de- 
mandeurs avaient signé un acte de com- 
position entre le défendeur et ses créan- 
ciera, pour dix chelins dans le louis; 
que si le montant du billetn’a sait pas 6té 
inclus dans le montant pour lequel les 
demandeurs étaient portés comme créan- 
ciers dans la oédule annexée à l'acte de 
composition, c'était par la faute et la né- 
gligence des demaudeurs, et en fraude des 
autres creanciers 

Les demandeurs répliquèrent que le billet 
leur avait été donné pour une dette due 
par un tiers et garantie par le defendeur, 
ot avaic été fait à la condition expresse 
que l’acte de composition ne s’spplique- 
rait pas au billet, mais seulement à la 
eréance due aux demandeurs par le dé- 
fendeur, et que les demandeurs étaient 
devenus partie au dit acte aux conditions 
susdite, à la demande du defendeur et 
pour faciliter son arrangement avec seg 
oréanciers. 

Jugé, on Cour Supérieure :—Que !’ac- 
ceptation de tel billet et l’omission da mon- 
tant d’icelui ans la créance portée en 
la cédu!e, et oe sans la connaissance des 
autre: créanciers, était, en loi, une fraude 
à leur égard, et que l’action sur le billet 
ne pouvait être maintenue. 

n Appel : —Que le billet pris en vertu 
de la convention mentionnée était valide 
et liait le défendeur, ce billet n’etant pas 
préjudiciable aux autres oréanciers, qui 
ne s'en plaignaient pas, et le défendeur 
ayant fréquemment reconnu le devoir et 
promis le payer. 





Judgment rendered the 31st May, 1860. 





This was an action on a promissory note made by the 


defendant, on the 11th december, 1854, payable to the 
plaintiffs’ order, twenty four months after date. Plea. That 
in January, 1855, the defendant entered into an acte of com- 
position with his creditors for ten shellings in the pound, 
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payable by the defendants, indorsed by third parties at 6, 9, 
12, 15 and 18 months, to which the plaintiffs were parties, 
their claim being entered in the schedule of creditors for 
£225 5 10; that if the note was not included in the last 
mentioned sum, it was the fault or negligence of the plaintiffs, 
and that paymentof the note would be a fraud upon the other 
creditors. Answer, that the plaintiffs held a note of one 
Desrosier for £230 4 3, guaranteed by the defendant, that 
they refused to sign the composition until the debt was settled, 
and took the note sued upon on the express agreement that 
the composition should not apply to it. These facts were 
proved, as also the defendant’s frequent promises to pay the 
note before action brought, and that the debt in the 
schedule was the amount of the direct debt due the plain- 
tiffs by the defendant on their dealings. 


In the Superior Court, Bapexry, Justice, held that the 
note formed part of the debt due the plaintiffs at the date of 
the composition ; that each creditor had a right to know 
the precise claim of all the other creditors, and that any 
agreement between a debtor and a particular creditor to 
give such creditor more than the uthers, was in law a fraud 
upon the rest of the creditors, whether the debt was a 
direct or indirect liability. 


He referred to 2 Term Rep. p. 763, where it was 
held that a note given to a creditor for the residue of his 
demand before he would agree to execute the deed of com- 
position, was in fraud of the other creditors. 


Also to 4 Bingh., p. 228, where it was laid down by 
Best, Chief-Justice, that : “ It is the pretending to accept 
“ the same terms as the other creditors, and so encouraging 
‘ them to come in to the arrangement, when the party s0 
“ pretending has at the same time secured to himself some 
“ advantage, of which the others are not to partake, which 
“ constitutes the fraud upon the creditors.” 
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All that the plaintiff could say in this case was that the 
sote was for an indirect liability. But in truth that made 
no difference ; the other creditors had no knowledge of the 
arrangement, and the note was a claim for an existing 
debt.—Strictness may in this case aid the debtor in getting 
tid of his obligation, but the law repressed all attempts of 
one creditor to obtain an advantage over the other creditors. 


Judgment :—*“ Considering that at the time of the ma- 
king and delivering, by the defendant to the plaintiffs, of 
the note for which this action was brought, the defendant 
was insolvent and in course of effecting an agreement of 
composition with his creditors, amongst whom were the 
plaintiffs, the whole with the plaintiffs’ knowledge, which 
said agreement of composition was shortly afterwards car- 
ried into effect and completed at and after the rate of ten 
shillings in the pound, upon the respective amounts, as 
set out in the schedule to the said composition annexed, 
and which said composition was executed by the plaintiffs, 
whereby they, the plaintiffs, and the said creditors, agreed 
to settle with him for the said composition of ten shillings 
in the pound, on their respective claims, and which said 
claim of the plaintiffs was by them in the said schedule 
set down at two hundred and twenty five paunds, five shil- 
lings and ten pence currency ; and considering that the 
amount of said note and of the alleged demand of the 
plaintiffs, in consideration whereof the said note was 
given, were not included in the said sum upon which the 
said composition was effected with the defendant, and that 
the withholding thereof from the knowledge of the other 

creditors agreeing to the said composition, and the taking 

of the gaid note from the defendant, was fraudulent in law, 
as and by the plaintiffs, doth dismiss this action with 
costs. ?> 


Ym appeal, Duvat, Justice :—The Judgment must be 
wrersed ; the appellants compounded for their own debt, 
but it was expressly agreed that a previous note which was 
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a claim against a third party and indorsed by the defen- 
dants should be paid to the extent of £100. The evidence 
shewed good faith on the part of the appellants, and none 
of the creditors had complained of the arrangement. ‘The 
respondent had frequently promised to pay the note. 


MowpbeE et, Justice, said that the defendant could not 
set up the rights of the creditors—there was no absolute 
nullity in a note given under the circumstances disclosed 
in this case. The modern french law was not applicable. 


Judgment below reversed. 


‘¢ Considering that the promissory note signed, &c., was 
made in virtue ofan agreement between the appellants and 
respondent, at the special instance and request of the res- 
pondent, and for his benefit and advantage, to facilitate a 
final settlement then proposed between the respondent and 
his creditors ; considering that such agreement was not 
prejudicial to the interests of the said creditors, and. that 
the said creditors have not complained thereof; considering 
finally that the respondent since the final settlement be- 
tween him and his creditors has acknowledged the amount 
of the said note to be still due and promised to pay the 
same, and that by reason of the facts above mentioned, 
fully established, the agreement so entered into was valid 
and binding upon the respondent who is now justly indebt- 
ed to the appellants in the amount specified, doth re- 
verse, &c., &c.” 


AxLwin, dissenting. 
’ R. and G. LarLamuz, for appellants. 


Dourazs and Daovsr, for respondent. 





Respondents authorities :—5 Pardeesus, Droit Com, no. 1238:—Dallos, Dict. 
Gen. vbo. Failiite, nos. 568 to572:—Do. Jurisp. Gen., année 1827, second p. 148: 
—2 Boulay Paty, Faillites, no. 571, 11, 41 :—Code de Commerce, art. nos. 1066 
1067, 1068, 1085 :—Ellis on Dr. and Cr. pp. 202, 206 :—3 Chitty, Com. Lew, pp 718 
40 720 :—1 Atkyns’ Rep. 352 :—15 Vesey, 55 :—4 Bast, 371 :—2 Term Rep. — 
4 Term Rep., p. 166. . 
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QUEEN’S BENCH, DISTRICT OF MONTREAL. 


APPEAL SIDE, 


Before :—-Sir L. H. LaFontainz, Bart., C.-J., AxLwin and 
Duvat, Justices, Bapciry and Monk, Judges ad hoc. 
CaRpDEN et Al, rcccecveccecces 000086066080 Appellants. 


and 
Fincer ef Gl,..cccecccccccccrecccccccccces Respondents. 





Held :—1. That an action lies by the| Jugé :—1. Quiane action peut être in- 
makers of a note against the executors | tentée par les faiseurs d'un billet contre 
of the payee to get possession of the note, | les exécuteurs du porteur pour recouvrer 
paid by one of them, in part to the payee | la possession du billet, payé par l’un 
thereof, during his life, and partly to his | d’eux, pour partie au porteur du billet, 

en son vivant, et pour le reste aux dits 
exécuteurs. 

2. That in such an action the evidence] 2. Que dans telle action le témoign 
is to be regulated by the law of England, | doit être réglé d’après le droit anglais, 
rol evidence of such payment is | et que Lemoignage verbal de tel paiement 
vidence. sera réputé légal. 


Judgment rendered the 9th June, 1860. 


À 


The appellants, three in number, made a joint and se- 
veral promissory note for $250 in favor of Seneca Paige, 
dated 16th May, 1854, payable two years after date. 
Paige died in October, 1856, and the appellants instituted 
their action against his executors to recover back the note, 
upon the ground that it had been paid, namely : $200 paid 
to Paige ‘* about the end of June, 1856,” and the balance, 
since his death to his executors. The plea denied that 
the note had been paid in full. The evidence was adduced 
before a commissaire enquéteur, and the objections made on 
behalf of the defendants to the proof by parol evidence were 
reserved for the decision of the Court. At the hearing on 
the merits a motion was made to obtain a decision of the 
Court as to the legality of such evidence. 


2% 


Moser, Justice, then sitting in the Superior Court, 
stated pleadings : 


Three witnesses say they were present at the payment of 
the $200 to Paige, can this be proved by witnesses ? 


Another objection, was made by the defendants’ Counsel, 
to the effect that it was not stated in the depositions taken be- 
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fore the commissaire enquéleur that the witnesses persisted 
in the truth. I was at first under the impression that under 
the 16th article of the 22nd title of the ordonnance of 1667, 
the witness must declare that he persists, but the words 
of the ordonnance are: “ Et s'il y persiste tl signera.”? It 
is not a nullity declared so by law. As to the proof by wit- 
nesses, the plaintiffs urge that they are entitled to adduce 
such proof under the Statute of 1849, 12 Vict. ch. 22, sect. 
25. (1) 


This is as much as to say: “ Look in all cases to the 
laws of Lower Canada,” and also: ‘look in all cases to 
the laws of England.” If the legislature overshot the mark 
it is no affair of mine. I look upon the proof as insufficient 
in law, and the action must be dismissed. As an individual, 
I would say the money was paid, as a Judge, I cannot say 
80. 


Judgment rendered the 80th April, 1859. 


‘© Considering that the plaintiffs have made no legal and 
sufficient proof of the payment of the $200 in discharge of 
the said note.” Action dismissed. 


In appeal, Ayzwin, Justice, dissenting, stated the 
pleadings and recapitulated the evidence which he held not 
sufficient, even if legal, to establish the payment of the 
$200 referred to. In the next place, he held parol evidence 
illegal. The evidence was to be governed, no doubt, by 
the rules pointed out by the laws of England. The maxim 
of the law cited by Broom, p. 255, he held applicable. 
He referred also to Gilbert on Evidence, p. 194, where it 





(1) ‘ And be it enacted, That in all matters relating to Bills and Notes, not herein 
«6 specially provided for, recourse shall be had in all Courts in Lower-Canada, to the 
1 laws now in force there, and in the absence of such laws, to the laws of England 
‘+ in force at the time of the passing of this Act; and in the investigation of al 
4€ facts in actions and suite founded u Bills and Notes, recourse shall be had in 
‘ all such Courts, to the laws of England in force at the of the passing of this 
‘6 act ; Provided always that Bills or Notes endorsed by persons not traders shall be 
“ gubjected, in matters of proof the to the said laws of England. See also 
© Statate of 1851 (14 and 16 Vict. 0. 62, Sect. 4) 
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was said that ‘ neither want of consideration, nor fraud in 
“the commencement, nor satisfaction, unless indorsed on 
“the note itself, can be given in evidence to defeat the 
“claim of the holder to the value which it purports to con- 
“vey.” He referred also to 1 Greenleaf on Evidence, sect. 
202, where it is held that before breach “ any obligation 
may be totally dissolved by an oral agreement.” ‘And 
to 4 Espinasse, p. 67, 1 East 460, and to 2 Bell’s 
Com. p. 325. 


Duvat, Justice, held that the only question was as to the 
admissibility of oral evidence to prove payment of the note. 
As to the fact of payment there was ample proof. 
The money was paid on the road, in presence of the wit- 
nesses examined in the cause. Paige stating he would 
indorse the amount upon the note. The mode of payment 
might not be in accordance with the usage in cities or at 
Banks, but in the country, people were ready to take 
what was owing to them wherever the debtors offered it. 
He referred to Taylor on Evidence, sect. 1043, and to the 
section from Greenleaf cited by Mr. Justice Aylwin as 
beating out the view taken by the majority of the Court. 
The section referred, not to proof of payment, but to verbal 
and extrinsic evidence, which, it was there stated, “ is not 
admissible to alter or contradict a written instrument,” the 


. Tule not being applicable to evidence adduced to prove that 


the written agreement was wholly discharged. He held 
that proof of payment of a note by verbal evidence was 
clearly admissible under the law of England. 


It had been urged that as Carden alone had paid the 
money, the other joint makers should not have been: made 
plaintiffs in the cause, but the Court here had nothing to do 
with this; no issue had been raised on that head, and the mo- 
ney although paid by Carden might fairly be looked upon as 
the money of the three, who were all liable to third parties 
upon the note, andall interested in getting it delivered up to 
them when paid, no matter by whom the payment was made. 
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Baperxy, Justice, concurred in the view taken by the 
Court. The authority from Gilbert, cited by the learned Judge, 
referred manifestly to cases where the note was in the hands of 
a third party. In such cases, want of consideration, fraud ‘in 
the commencement, and satisfaction, unless indorsed on the 
note, could not be proved by verbal evidence, but this was 
not the matter now before the Court. Nor was it the ques- 
tion here whether a speciality could be dissolved without 
a written contract or whether it could be varied by parol, 
but simply whether a payment made by the makers of 
a promissory note to the payee or to the holder thereof, could 
be proved by verbal evidence. He had no doubt it could 
be so proved. 


The Chief-Justice. It would appear that the Court be- 
low held that the proof in the cause was not to be govern- 
ed by the rules of the english law, but such mode of proof 
was distinctly made applicable by the Provincial Statutes 
of 1849 and 1851 relating to Bills and notes. 


‘ Considering that the appellants, plaintiffs in the Court 
below, have adduced sufficient legal evidence that they 
have paid and satisfied the full amount specified in the 
promissory note made by the said plaintiffs in favor of the 
late Seneca Paige, as by them alleged and set forth in their 
declaration in the Court below, and that by reason of such 
payment the appellants have a right to demand that the 
said promissory note be delivered up to them ; and consider- 
ing that the respondents, as executors of the last will and 
testament of the late Seneca Paige, retain possession of 
the said promissory note, and unjustly refuse to deliver up 
the same to the appellants, and that in the Judgment pro- 
nounced by the Court below dismissing the action of the 
appellants there is error, this Court doth reverse the Judg- 
ment, and condemn the defendants to deliver up the note, 
.&c.” 


Lesianc and Cassipy, for appellants. 


Donrrry, for.respondents. 
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QUEEN’S BENCH, 
APPEAL Sipe. 


Before :—Sir L. H. LaFonraine, Bart., Chief-Justice, 
Aytwin, Duvaz and Monpe.et, Justices. 


DISTRICT OF MONTREAL. 


Tas Harsour Commissioners or MontrREAL, Appellants. 
and 
GRANGE, ...... 600008 082809000800 0008 0000608 Respondent. 





Hold :—1. In an aetion against the; Jugé:—1. Dans une action contre le 
masterofan ocean steamer, that a branch | capitaine d’un vapeur d’outre mer, qu’un 
pilot in charge of the stesmer is not a | pilot branché ayant ls direction du va- 
competent witness for the defendant, the peur ne peut rendre témoignage pour le 
action being for damage caused by colli- défendeur, l’action étant en dommages 
son of the steamer with a wharf. résultant d’une collision du vapeur avec 





un quai. 
2. That the damage in question was 
eaused by the negligence and misconduct 
of the respondent and of the crew. 


3. That the master, in general, ander 
the maritime law, as the agent, institor 
el préposé of the owners, is liable. and that 
he is, by the 20th sec. of the 18th Vic., 
tap. 143, together with all other ship 
masters, expressly declared to be liable to 
the appellants for injury done to wharves 
under their charge 


4. That the wharf not being in 
order, the rule of two thirds new for old, 


q 

2. Que les dommages en question 
avaient été causés par la négligence et 
la maladresse de l'intimé et de son 
équipage. 

3. Que, généralement, le capitaine, en 
vertu du droit maritime, comme l'agent, 
instiior et préposé des propriétaires, est 
responsable, et que par la 20me sec. de la 
18me Vic. ch. 143, il est, aussi bien que 
tous autres capitaines de vaisseaux, res- 
ponsable envers Îles appelants pour dom- 
mages causés aux quais confiés à leurs 
soins. 

4. Que le quai n’étant pes en bon or- 
dre, la règle de deux tiers de neuf pour 


may be regarded as a guide to the dis- 
@etion of the Court in awarding damages. 


du vieux, peut être considérée comme de- 
vant guider la discrétion de la Cour en 
accordant des dommages. 





Judgment rendered the 4th June, 1860. 





The action was brought against the master of the North 
American, one of the ocean steamers, to recover £62 10s., 
the amount of.damage occasioned by the steamer having 
struck against the Island wharf in the harbour of Montreal, 
the plaintiffs having themselves expended the amount 
sought to be recovered in repairing the wharf after the 
damage done by the collision. 


The defendant pleaded :— 


First—That during the whole trip from Quebec to Mont- 
real, and at the time of the collision, the defendant had on 
board a branch pilot, ‘ as by law and the Statutes in such 
“ case made and provided he was bound to.have, who, at 
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‘ the time of the accident, had the sole charge, order and 
“ control of the said steamer, and such branch pilot had, 
“ at the time of the collision mentioned in the plaintiffs’ 
** declaration, the command, control and direction of the 
‘6 said steamer, and the working, steaming and navigation 
‘ thereof, and by means of the premises, the said defen- 
‘ dant was, at the time of such pretended collision, under 
“ no liability whatever for and in respect of the working 
‘ and navigation of the said vessel, either towards the 
‘“ plaintiffs or any other person or body politic; and if, 
“ during the time the said steamer was so under the con- 
‘ trol of such branch pilot, the said vessel struck against 
“and caused damage to the plaintiffs’ wharf, as set forth 
“ in the plaintiffs’ declaration, he the said defendant is in 
“ no way legally bound to pay therefor, or indemnify the 
 plaintiffs against any such loss and damage, as is falsely 
‘¢ pretended in and by the plaintiffs’ declaration.” 


The Second plea set up that the plaintiffs were bound 
and obliged by law to keép the channel leading into the 
port free and open for the passage of vessels, but failed te 
keep the channel safe and navigable, and that at the time 
in question “ the said channel was, as the defendant after- 
‘* wards ascertained, obstructed, intricate and dangerous 
“ for the passage of vessels. That if any injury was done 
“ to the wharf, the same was attributable to the neglect and 
fault of plaintiffs in not keeping the channel sufficiently 
“ dredged and open for the passage of vessels.” 


The Third plea set up that the wharf: projected into the 
stream ; that every precaution was taken to avoid collision, 
“ but owing to the violence and force of the current, and 
‘ the power of the wind assisting, the said steamer was 
‘ driven by the force and oblique direction of the stream, 
‘“‘ on and against the said Island wharf, and if any damage 
“ was done to the said wharf, which the defendant ex- 
‘ pressly denies, it was not through any fault of the said. 
‘‘ defendant, his officers or crew, but owing partly to the: 
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* projection of the said wharf so far into the said River 
“‘ St. Lawrence, and partly to the irresistible violence of 
“the current bearing on and against the said wharf, and 
“ the power of the wind assisting, and the same was the 
“ effect of, and was occasioned by, a force majeure for which 
‘‘ the defendant was not and cannot be held responsible.” 


On the 25th September, 1858, the Judgment of the 
Court, Surru, Justice, dismissed the plaintiffs’ action :— 
‘© Considering that the said defendant hath fully. proved that 
“ at the time of the accident complained of in and by the 
“ plaintiffs’ declaration, the said ship or steamer North 
“ American, whereof the said defendant was master, was 
“ under the exclusive care and charge of a licensed branch 
“pilot as provided by the Statute in force.in this pro- 
‘vince, and was at the time navigated by the said branch 
“ pilot, by reason of which the whole power and control 
“over the said ship or steamer was in the said branch 
“ pilot, and not in the defendant, and to the exclusion of 
“the said defendant ; and further considering that the said 
“plaintiff hath not proved that the collision or accident 
“complained of by the said plaintiff was caused by any 
“act or thing by reason of which the said defendant 
“could be by law held liable or responsible, or by reason 
“ of which the pilot in charge could have been exonerated, 
“the said Court doth maintain the exception firstly plead- 
“ed, and doth dismiss the said action with costs.” (1) 


In rendering Judgment the honourable Judge stated, that 
the second and fhird pl:as were manifestly not proved, 
but made no allusion to the section of the harbour act 
above referred to and quoted below, nor was any opinion 
expressed as to whether the Imperial Pilotage Acts were, 
or were not, in force in Lower-Canada, nor was any pro- 
vincial statute referred to as establishing compulsory 


pilotage. 





(1) 9 L. ©. Rep. p. 3. 
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On behalf of the appellants, the following points were 
urged : 


1. That by our Provincial Statutes pilotage is not com- 
pulsory for vessels navigating that part of the St. Lawrence 
between the port of Quebec and the city of Montreal. 


The 12 Vic. ch. 114, it was submitted was the first act 
which enacted, sect. 58 : “ That the master of each vessel 
“ leaving the port of Quebec for a port out of this Province 
“‘ shall take a branch pilot under a penalty, &c.,” and by 
sect. 54: “ that the master of every vessel coming from a 
“ port out of this Province, and not having a pilot on board, 
“ shall on entering the port of Quebec under a penalty of 
“ £10, hoist the union jack at the foretop mast head, 
“ and leave it hoisted every day, from day light to dark, 
until boarded by a branch pilot.” That this act was of no 
force beyond the upper limits of the port of Quebec. The 
21 section of the 12 Vict. c. 117, was submitted as the 
only clause countenancing, although not sustaining, the 
view of pilotage being compulsory on the St. Lawrence 
above the harbour of Quebec. 


2. That the Imperial Legislation respecting pilotage, was 
never in force in Canada. (1) 


But even if such Imperial Legislation were in force in 
Lower Canada yet the respondent was liable. 


3. Because the plea only alleged that a branch pilot was 
on board and in charge of the steamer, which was not suffi- 
cient, without alleging and proving that the damage was 
occasioned by the fault or incapacity of the pilot, and that 
the first exception as maintained by the judgment, was, 
therefore, unfounded in law. 


That the authorities in England would seem fully to 
sustain the view stated, and the following were cited : 





(1) See 6 Geo. 4, cap. 125 :—Merchant Ship ing Act of 1854, firsé clause of part 
Sith :—Btuart’s Vice Admiralty Reports, p. 6. 
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Dr. Lusnineton.— In my view it is not a sufficient de- 
“ fence to allege that a pilot was on board the vessel doing 
“ the damage at the time the accident occurred. To bring 
“himself within the exemption from liability conferred by 
€ the statute (6 Geo. IV., c. 125, sec. 55, above cited) the 
“defendant must shew that his case comes within the 
“purview of the present law, and that the damage arose 
“according to the very words of the statute, from or by 
“reason or means of some neglect, incompetency or inca- 
“pacity of the pilot so taken on board.”’-Case of The 
Protector, 1 Wm. Rob., p. 60. 


In the case of the owners of The Aberfoil vs. The Loch- 
libo, 14 Jurist. (1850), p. 1074, Lushington, after quoting 
section 55, above referred to, says :—“* Therefore it is ne- 
“vessary for the owners of The Lochlibo to shew, that if 
“any blame does attach to that vessel, it arose from sorre 
“neglect, default, incompetency or incapacity of the 
“licensed pilot, and not from any default whatsoever of 
“the master and crew ; for it is settled law, I apprehend, 
“that if a collision arises from a default made partly by the 
“ master or crew, then in that case, the owners are not 
“ exonerated from the payment of the damage, under the 
“ statute.” . 


In the case of Rodrigues vs. Melhuish (1854), quoted in 
28 Law and Eq. R. p. 474, Parke, Baron, says :—‘ As- 
‘suming the owners to be bound to take a pilot on board, 
“ still, to succeed, they must shew (under the Local Liver- 
“ pool Act 5, Geo. IV., c. 73) that the vessel was actually 
“ proceeding to sea ; and they must shew further, that the 
“act of misconduct was solely that of the pilot. The case 
“of Bennet vs. Moita, 7 Taunt. 258, which decided that, 
“ prima facie, the pilot, and not the owner, is liable for 
“ negligence in the management of the vessel, has been 
“ overruled, by the case of Hammond vs. Rogers, 7 Moore’s, 
“ Priv, C. C. 160.—Pollock, C. B. That case (Bennet vs. 
“ Moita), however, has been much modified, and the law 
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“ now is, not that owners are exonerated from the conse- 
“ quences of an act of negligence, but that they are bound 
“ to shew that the act of negligence was excluctvely the 
“ act of the pilot.” (1) 


4. That responsibility is directly thrown upon the master, 
by the Montreal Harbour Act of 1855 : 18 Vic. cap. 148, 
sec. 20, which enacts :— 


“If any injury shall be done to any of the wharves, 
“ piers or other works in the said Harbour, constructed or 
“to be constructed, by any vessel, or by the carelessness 
or wantonness of the crew thereof, while in the execu- 
“ tion of their duty or the orders of their superior officers, it 
‘ shall be lawful for the said Corporation to seize such vessel 
and detain her until the injury so done shall have been 
“ repaired by the master or crew, or until security shall 
‘ have been given by the said master, to pay such amount 
‘“ for the injury and costs as may be awarded in any suit 
* which may be brought against him for the same, and he 
js hereby declared to be liable to the said Corporation for any 
‘6 such injury.” (2) 


AyLwin, Justice, stated issues, and held that the first 
plea was unfounded in law. It went upon the ground that 
there could in no case be any liability, if the ship was in 
charge of a licensed pilot. The highest authority, that of 
Dr. Black, whose accuracy and ability are admitted by all, 
was against such a doctrine as would be found on reference 
to the case of “ The Lord John Russell,” Stuart’s Vice Admi- 
ralty Reports, p. 190. The second plea was of a most extra- 





(1) Same doctrime held in the Privy Council, (1854) —see 40, Law and Eq. R. 
p. 25:—Lucy vs Ingraham, 6 M. aod W., p 314: :—Flanders on Shipping, 
p- 35; also pp. 421, 422, where he approves the doctrine laid down in the case of 
The Protector : —Sev also Stuart’s Vice Admiralty Reports, p. 76, where the liabi- 
lity of owners is distinctly held; also, p. 84 where it is laid down that the 45 Geo. 
3, ch. 12, imposes no penalty for not taking a pilot :—See same Reporta, p 90 case of 
“The Lord John Russel,” where the Ship was hel liable notwithstanding there was a 
pilot on board. 

(2) See also 20 Vio. o. 126, sect. 10. 
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ordinary character. It amounted to this ; that the corporation, 
appellants in the case, were bound to remove all the natural 
difficulties in the navigation, and make it fit for vessels of 
any amount of tonnage, and that vessels which come into 
the harbor and cause damage to the property under charge 
of the corporation shall not be held responsible because the 
channel was not suited to vessels of such large draught. 
As if the Harbour Commissioners had enticed or.forced the 
vessel to come to the Harbour of Montreal. 


The evidence shewed the collision was the result of ne- 
gligence and carelessness ; there was no foundation for 
the plea of force majeure. The day was fine, without 
wind, the collision took place in day light, and the fact, 
shewn in evidence, that vessels of this size had always 
previously gone past the wharf in question to their berth in 
the Queen’s dock without difficulty or collision, clearly in- 
dicated that the steamer in question, with proper care, 
might have reached her berth without doing the damage 
complained of. 


Duvat, Justice, dissented from the judgment, on the 
ground that he thought it established that the wharf pro- 
jected too much into the stream, and that the channel was 
narrow and shallow. If the Harbour Commissioners had 
dredged the channel before the collision as much as it 
would appear they had done since, the collision might 
have been avoided. 


Judgment :— — 


“Seeing that Marcel Mathieu, a witness examined by 
the respondent, is the branch pilot who is alleged in the 
first exception pleaded by him to have had the sole charge, 
order and control of the steamship North American, 
whereof the respondent was and is master, at the time of 
the collision in respect whereof the present suit is brought, 
vas Not an admissible or competent witness on the part of 
the respondent or of the ship. 
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Seeing that hie testimony was duly objected to by the 
appellants at the time of his examination, and that the same 
was taken subject to such objection, the decision of which 
was reserved till after final hearing, and that his deposition 
being the only testimony in the cause, in relation to the 
employment of a branch pilot, or of what occurred on 
board of the said vessel at the time of the collision, must 
impliedly, have been received by the Court below as ad- 
missible, in which there is error. It is considered and ad- 
judged by the Court now here that the deposition of the 
said Marcel Mathieu be, and the same hereby is rejected 
and struck from the files, and held and taken for naught. 


And seeing therefore that no legal evidence has been 
adduced to support the said first plea, even upon the suppo- 
sition that the same was to be held sufficient in law, the 
same is hereby dismissed and the said exception overruled. 


Seeing that the respondent hath wholly failed to establish 
in proof the second and third exceptions by him pleaded, 
and that the same ought therefore to have been overruled 
and dismissed. 


Seeing that the appellants have proved that, on the 25th 
day of october, 1856, the weather being fine, in the day 
time, the channel being clear and unobstructed, the said 
steamship North American, whereof the respondent was 
the master, having neared the red buoy below the Island 
wharf in the Harbour of Montreal, commenced sheering, 
and above the buoy took a sheer towards the wharf of the 
appellants, that the channel of the river after passing the 
buoy is perfectly straight, that one of the ship’s anchors was 
hanging over the ship’s bow, ready to be dropped, that the 
vessel was under steam on her way to her usual berth in 
the dock called the Queen’s dock in the said Harbour of 
Montreal, that on nearing the said wharf the jib-boom of 
the said steamship came in contact and knocked down the 
lower light house, situate on the said wharf, and that 
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then the said anchor hanging over the bow caught hold of 
the piles of the wharf and tore them up with violence, 
that the Iron Duke, another steamer lying at the wharf, was 
obliged to leave her berth and to sfeam away, without 
which she would have been run into and crushed by the 
North American ; that if the said anchor had not been 
hanging at the bow, and had not caught the said wharf, 
no damage by lateral pressure would have occurred. 


Seeing that the respondent has in no manner attempted 
toshow what management was had on board of the said 
steamship, what orders were given, if any, and by whom, 
if the orders were obeyed or not, or to account for the 
Manner in which the said vessel was so run into and 
against the said wharf. Seeing that the respondent has 
Wholly failed to establish that the wharf in question pro- 
jected unduly, or that the collision was occasioned by 
such projection, but that on the contrary, it appears that 
both before and since the said collision, the steamship in 
question, and others belonging tothe same owners, have, in 
safety, reached their usual berthing in the Queen’s dock 
in the said harbour. 


Seeing that the damage complained of was the act of 
the ship, and was caused by the negligence and miscon- 
duct of the said respondent, and the default of the master 
and of the crew of the ship. 


Seeing further that, in general, under the maritime law, 
the respondent, as the agent, institor and préposé of the 
Owners is liable, as also by the terms of the Provincial 
Statute of Canada of the 18th Vict. cap. 143 sect. 20, he, 
together with all other ship masters, is expressly and in 
particular declared to be liable to the Corporation now 
appellant in this cause for injury done to the wharf by the 
said vessel. 


Seeing that although the damage done to the said wharf 
by the said steamship required an outlay of £62 10 2 to 
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be repaired, yet that it appears by the proof in this cause 
that the same was not in good order and condition when 
the damage complained of was done, and that in estimat- 
ing the amount to be awarded to the appellants, regard 
may be had to the rule of two thirds new for old, as a 
guide to the exercise of the discretion which the Court is 
called upon to use in this behalf, and that in applying this 
rule the amount of damage which the appellants might 
claim justly would be reduced to the sum of £41 1 6. 


Seeing that therefore in the judgment of the Court be- 
low, by which the action of the appellants has been dis- 
missed, there is error. It is considered and adjudged by 
the Court now here, that the said judgment, to wit, the 
judgment rendered in the Superior Court, at Montreal, on 
the 28th September, 1858, be, and the same hereby is re- 
versed, and proceeding to render the judgment which the 
Court below ought to have rendered : It is further con- 
sidered and adjudged, that the respondent do pay to the 
appellants, as and for damages done to their said wharf by 
the said steamship or vessel, whereof the respondent was 
master, by the collision complained of in and by the appel- 
lants’ declaration, the last mentioned sum of £41 1 6, 
together with interest thereon from this day, and all costs 
as well in the Court below as in the Court here, &c. 


A. and W. Roserrtson, for appellants. 


Rose and Rrrcure, for respondents. 


Another case, Tae Harzorr Commissioners oF Monrrza vs. MacMaster, was de- 
cided on substantially the same grounds, the same day. The pleadings wore alike in 
both cases, and th» following extract from the judgment wil sufficiently shew the 
points of difference in the facts connected with the collision. 

In appeal, 4th June, 1860.—Sir L. H. LaFontaine, Bt, Chief-Justice, AYLwi, 
Dovat and MonpgEver, Justices 

Jupement : —'* Seeing that by the testimony of Robert Borland, maste mariner 
and captain of the steamship Anglo Saxun, in question in this cause, & witness 
produced by the respondent, that he was chief mate on board of the said ship or 
vezsel, on the 'welfth day of August eighteen hundred ani fifty six. when the da- 
mage by collision complained of by the appellant® took place inthe harbour of 
Montreal, and that the a cident was occasioned by the intricacy of the channel and 
the current striking the vessel on the port bow, while the ship was going at half 

ed, that the port anchor was let go to check her bow fair into the channel, when 

e chain parted at twenty fathoms, thst at that point there was about sixteen fest 
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QUEEN’S BENCH, 


APPEAL SIDE. 


DISTRICT OF QUEBEC. 


1 


Before :—Sir L. H. LaAFonraine, Bt., C.-J., Axzwin, Duvaz, 
MonpezeT, and Bapezey, Justices. 
MoOnNTIZAMBERT. ... .ccccccceccccccceccsces Appellant. 


and 
TALBOT DIT GERVAIS, ce vocsousssesee se Respondent. 





Held:—1. That a registrar is respon-| Jugé :—1. Qu'un registrateur est res- 
sible for damage or loss caused by his |ponsable des dommages ou de la perte 
neglect to enregister a mortgage, or by a | causée par sa négligence d'enregistrer une 
certificate given by him wherein an omis- hypothèque, ou par un certificat fourni 
sion cecurs, from the effect of which par lui dans lequel il y a une omission, 
a parchaser de bonne foi is troubled in | en conséquence de laquelle un acquéreur 
his possession. de bonne foi est troublé dans sa posses- 

sion. 

20 That the action in such case must} 2. Que l’action en pareil oas doit être 
beone en garantie, the registrar being | on garantie, le registrateur étant le garant 
the garant of the party to whom he has | de la partie à Asquelle il a causé des 
directly caused damage. dommages. , 





Judgment rendered the 19th day of June, 1860. 





This was an appeal from a judgment rendered in the 
Superior Court, at Quebec, on the Ist. day of April 1859, 





of water, that in consequence of the force of the current upon the bow and the 
&ip being so near the bottom, she did not answer her helm, that the Anglo Saxon 
always answered her helm readily, under ordinary circumstances, that she was well 
and suficiontiy manned and the orders of the branch pilot on board were instantly 
obeyed, and that when the chain broke, the steamer struck against the wharf, tu wit, _ 
the certain wharf in the harbour of Montreal, under the control and management of 

the sppellants in their capacity of commiesioners, in their declaration in this cause 


mentione 

Seeing that the witnesses of the respondent themselves have established that the 
accident (that is to say the damage done to the said wharf) was caused by his vessel 
being too deep, and from her taking a sheer into the wharf, although her helm was 
starboard and her engine reversed, and as an anchor had previously been thrown 
out, but that the cable provided by the owners not being sufficient for the purpose of 
steadying the ship and bringing her up, broke and thus rendered her unmanageable. 

Besing that under these circumstances the fact that there was a branch pilot on 
beard of the said vessel at the time ef the collision complained of, can hare | no ine 

a © case, even upon the su on that the plea of the responden 

this be were legal and admissible, ppost P 


reached their usual berthing in the Queen’s dock in the said harbour. 

Seeing that the damage complained of was the act of the ship, and was caused 
ty “ default of the ship and the insufficiency of her tackle, apparel and furniture, 

Wi ea je 

It is considered and adjudged that the several exceptions set up by the respon- 
deat, and each and every of them be, and the same hereby are overruled and dis- 
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whereby the appellant, who is the registrar of the County 
of Quebec, was condemned to pay to the respondent the 
sum of £57 19 9 cy. for damages sustained by the latter, 
arising out of the alleged neglect of the appellant to 
register a mortgage upon a certain property which the res- 
pondent had purchased. 


The facts of the case are as follows :—In February, 1848, 
one Paquet purchased a certain property in St. John street, 
in the city of Quebec. In July, 1845, a judgment was 
rendered against him in the Court of Queen’s Bench for the 
sum of £25 10 cy., with interest and costs; and this judg- 
ment was registered in August of the same year by Dé- 
rouselle, who had obtained it by assignment, the deed of ac- 
quisition of the property above mentioned was not registered 
until November, 1845 ; and, in October, 1846, Tessier, notary, 
having applied to the appellant for a certificate of all mort- 
gages registered against the name of Jean Paquet, received 
a certificate in which reference was made to a number of 
mortgages, but omitting all mention of the judgment in 
favour of Dérouselle, which had been registered in August 
1845. In November, 1846, Prudent Talbot dit Gervais, 
- the present respondent, acting on the faith of the certificate 
granted by the appellant in his. quality of registrar, pur- 
chased from Jean Paquet the property in question. In 
September 1853, an hypothecary action was instituted by 
Dérouselle against the respondent, founded upon the mort- 
gage created by the judgment rendered in his favour 
against Paquet; and in February, 1855, a quttiance portant 
subrog ation was granted by Dérousselle to the respondent, 
for the sum of £47 0 8 cy., being the amount of principal, 
interest and costs of his action against the latter. Upon 
these grounds the respondent instituted his action against 
the appellant and obtained the judgment from which the 
present appeal was brought. 


Horr and Irvinx, for appellant, maintained that the 
certificate granted by him to the respondent was not such 
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a one as the registrar is required to give by the 49th clause 
of the Registry Ordinance ; and that not being in the 
course of his official duty, he could not be held liable for 
any damages occurring through an accidental error or 
omission in such a certificate. Admitting, however, that 
the registrar was actually bound to give such a certificate, 
it would be the duty of any person bringing an action for 
damages, against the registrar, based upon such certificate, 
to shew that the amount claimed had been paid out by 
him, and not by reason of any neglect or omission of his 
own; but because of negligence on the part of the regis- 
trar. It was but fair that the party bringing such a 
suit, should be made to prove the amount of his loss in an 
accurate manner. In the present action there was no 
proof of this kind. For instance it did not appear that 
Dérouselle’s action was ever entered in Court, or that any 
proceedings were had after the service of the writ and de- 
claration. Neither did it appear that Paquet had ever 
been sued by the respondent as his garant ; nor that any 
notice had ever been given to him by the respondent, 
although it did not appear that he was insolvent. And 
again, the respondent should not have paid Dérouselle 
without a judgment having been rendered or even a suit 
pending against him. He should moreover have taken all 
possible steps to enforce payment from Paquet. With regard 
to the amount claimed, there was, in the first place, no evi- 
dence in the hypothecary action of the amount of costs claim- 
ed by the respondent having been ever taxed, neither was 
there any evidence of the amount paid by the respondent for 
legal advice. One item of £2 was also paid as having been 
charged to the respondent by a notary, for drawing up a pe- 
tition to His Excellency the Governor General. For this de- 
mand the appellant certainly couldnotbeliable. The counsel 
for the appellant concluded by denying the liability of the 
registrar in the action ; stating that there was not sufficient 
evidence of the respondent’s loss; or that even admitting 
the sufficiency of the evidence the appellant had been con- 
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demned by the Court below to pay double the amount for 
which he was responsible. 


Fournier and GLEASoN, for respondent, stated that it 
was an admitted principle of justice that he who by his . 
neglect or his error, caused damage, should be held liable 
for it. Ifthe responsibility of the registrar had no valid 
existence, it would be much better to close all registry 
offices ; it would, at least, remove a trap from the path of 
lenders and purchasers in good faith. (1) With regard to 
the pretension set up by the appellant that a notarial acte 
authentique is no legal evidence against a third person not 
a party to such act, it was a doctrine contradicted by all the 
authors who had written on the subject. (2) With regard 
to another allegation of the appellant it might be stated 
that the insolvency of the vendor, Paquet, was both proved 
and admitted in the case ; and, as to the amount claimed 
by the respondent, it was proved by the gusttance given by 
Dérouselle as well as by the appellant’s admission of facts. 


Sir L. H. LaFonraine, Bt., Chief-Justice, dissentiente. 
After a careful examination of the facts of the case, it will 
be observed that it involves a question of great importance, 
affecting, as it does, the responsibility of registrars in their 
capacity of conservaleurs of mortgages. The main question 
is, whether the party aggrieved has a right to maintain 
an action against the registrar for the amount of damage 
alleged to have been sustained. This right is clearly es- 
tablished by the 8th sec. of the Ordinance 4th Vic., cap. 80; 
and it cannot be denied that the registrar is responsible for 
the damages caused by his negligence, whether the loss 
arises out of his neglect to enregistera title, or by reason of 
an insufficient certificate given by him. The conservateur 


(1) 1 Domat, Lois Civiles, p. 160, liv. 2, tit. 8, seo. 4, art. 1:—4th Vict, cap. 30 
secs. 20 and 10 08 N 

(2) 1 Pigeau, p. 226 :—Nouveau Denisart, vbo. Acte Authentique, p. 159 :— Pothier, 
Traité des Obligations, p. 369, part. 4, cap 1, sec. 4, no. 738; who says :—‘ L'acte 
1“ prouve contre un tiers rem ipsam : c’est-à-dire que la convention qu'il renferme 
‘ intervenue. 
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should be held personally responsible for negligence of his 
public functions. It is true that the action does not exist 
on, ot arise from, a special contract or a personal cause ; 
but it originates in the fundamental principles of law itself, 
and proceeds from. the damage caused by the neglect of 
the party complained of to perform his public duties as an 
official of the law. 


With regard to the amount claimed by the respondent, 
the payment of principal and costs is not attempted to be 
denied—nay, it is admitted by the appellant; and this 
admission, of course, proves his liability for the amount 
demanded. 


I, therefore, come to the conclusion that the judgment 
of the Court below, in the present action, should te con- 
firmed. 


Duvaz, Justice, dissentiente. This is a question of 
which the main issue is the responsibility of the registrar. 


On this question, the old and acknowledged principle 
of our law is well expressed in the following words : 
“ Tout fait quelconque de l’homme qui cause à autrui du 
dommage, oblige celui par la faute duquel tt est arrivé à le 
réparer. 


This responsibility comprises as well acts of omission 
as acts of commission. No public officer can be allowed 
to plead his own negligence or that of his subordinates to 
protect himself against such an action as the present. Nor 
can such public officer be listened to when he pleads 
ignorance or error of judgment on his part. Bertrand de 
Grenille well expressed the intention of the legislator 
when he said: “ la lot ne peut balancer entre celui qui se 
trompe et celui qui souffre.” It is needless to refer more 
particularly to the writers on the subject : Troplong, Toul- 
lier, Domat, and others will be found to establish the 
rule beyond doubt. Indeed, the principle is recognised by 


all the Judges of this Court. 18 
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The objection now made is to the sufficiency of the 
evidence adduced by the plaintiff. It is said the notarial 
acknowledgement of payment signed by Dérouselle, the 
creditor, is not evidence against third parties. I understand 
the rule of law on this subject very differently. The deed 
proves itself,—probat rem tpsam,—against the whole world : 
le Contrat de Vente, says Pothier, Tr. des Obligations no. 
138, prouve contre un tiers qu'il y a eu effeclivement une 
Vente. (1) Were this not so, how could an action en décla- 
ration d’hypothéque be maintained against a third party. 
Parol evidence would be clearly inadmissible. Faits et 
articles would be useless, as the defendant would answer, 
I was no party to the contract and knew nothing about it. 
How then could the original debt be proved ? This rule of 
our law : that the deed proves itself against the whole world, 
is daily recognised and acted upon in all our Courts. 


In thus stating my opinion on the law, I will say that 
there are certain items in the plaintiff’s claim that cannot 
be allowed.. The charges of the notary and some of the 
alleged law expenees are not proved. 


As to the want of notice of action to the defendant, a 
public officer, an objection made in the present suit, it is 
clearly without foundation. The protest filed contains 
such notice in the most explicit terms. 


MowpE tet, Justice, after a résumé of. the facts said: 
—The action in the Court below is founded merely upon 
a quittance given by Dérouselle to the respondent ; and, 
for this reason, apart from all others, I think the judgment 
given in favor of the latter should be reversed. The qust- 
tance is no proof of a judgment against the respondent in 
so far as the registrar, a third party, is concerned ; dt 
establishes the fact only of the payment of a certain sum to 
Dérouselle. Nothing is better established than that the 
notarial act is proof only of the fact which has occurred-in 





(1) 8 Toullier, nos. 148, 149. 
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the presence of the notary. Apart from this qutttance 
there is no legal proof of the action said to have been in- 
stituted by Dérouselle against the respondent; no proof 
that the suit was ever returned in to Court, and nothing 
whatsoever to shew that a judgment has ever been obtain- 
ed. Even supposing that the judgment of the Court below 
should be confirmed by the Court now here, there are se- 
veral items in the respondent’s claim which would have 
to be struck out, such as—interest, costs, amount paid 
to Mr. Delagrave, advocate, and to Mr. Glackmeyer, no- 
tary public, for the drawing up of a petition. 


Next arises the question of the responsibility of the re- 
gistrar. This is a generally admitted principle ; but I do 
not see, in this case, what connecting link there is be- 
tween him and the respondent. I can easily understand 
how the latter who had a business transaction with Paquet 
may have a recourse against him, by reason and in con- 
sequence of the damages suffered by him by reason of his 
being troubled in the possession of the property sold to him 
by Paquet. But with regard to the appellant who never 
gave a certificate to the respondent, who certainly never 
asked him for one, I cannot see what responsibility he can 
be said to have incurred towards the respondent. These 
observations appear to be founded in the principles expres- 
sed by Troplong, Priv. et Hyp., t. 4, no. 1001. 


I am opinion, therefore, that the judgment of the Court 
below, in this case, be reversed. 


Bapeiey, Justice.—I fully concur in the opinions ex- 
pressed by the Chief Justice, and Mr. Justice Duval, 
with regard to the incontestible responsibility of the 
registrar for damages which he has caused. The 
public functionary, in undertaking the duties of an 
office, becomes directly responsible to those who em- 
ploy him in that capacity for losses caused by his omis- 
sion, his negligence or his incapacity,—in proof of which 
I need only refer to the registry ordinance. In looking 
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over the facts in evidence, it will be observed that the 
action instituted by Dérousselle was served in February 
1853 ; that the registrar had notice of it in the shape of a 
protest, and that the action against the appellant was 
founded upon a quittance granted by Dérousselle in the 
month of February 1845. With respect to the quitlance, of 
which so much has been said, it is a general principle that 
the acte authentique is proof of itself. The exception, as 
laid down by the authorities, is, of course, that the acte 
authentique can only fatre fot against a third party when it 
relates to facts of which the notary is personally cognizant, 
and not to those which are founded on a mere oui-dire. The 
principle of law, clearly defined, is, that the registrar is 
responsible in a direct manner, for the amount of judgment 
—capital and costs. But it would be utterly preposterous to 
condemn the registrar in the amount of accumulated interest 
and costs, on sums other than the original amount of alleged 
loss and damage. 


For the reasons which I have briefly laid down, I concur 
in the judgment of the Court, and consequently in the re- 
versal of the judgment of the Court below against the 
appellant. 


Axzwin, Justice.—The liability of the registrar is clearly 
established and defined in the most unmistakeable terms 
by ourown law. As has been truly and forcibly said 
it arises from the liability of the public servant to every 
one of Her Majesty’s subjects. There is not—there cannot 
be—any doubt or any question on this point, which must, 
in all common sense, be conceded at once. In my mind, 
however, the question at issue before the Court is whether 
the respondent has availed himself of his undoubted right 
of recourse against the appellant in a legal way, and 
whether he has followed it up in a proper manner in 
this case? Let us examine the facts of record for an 
answer : 


When the respondent is sued by Dérousselle he simply 
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protests against the registrar, and then pays the amount 
claimed by the latter, upon a reconnaissance simple. He 
does not call the registrar before the Court as his garant, 
although the registrar actually was his garant in relation 
to the property in question. Why did he not proceed 
in this matter as he should have done? I cannot under- 
stand why the respondent thought fit to content himself with 
a simple protest served upon the registrar when he was 
troubled in his possession. The action of the respondent 
should have been one en garantie and the appellant should 
have been called into Court as the garant formel of the 
former. Had the respondent adopted this course he would 
have placed the appellant in a position to resist the action 
of Dérousselle if he thought fit, or of adopting any other 
course he might deem proper. 


J am of opinion: that the judgment of the Court below 
should be reversed : for, although admitting to the fullest 
extent the liability of the appellant in his public capacity, 
I nevertheless feel that the respondent should be taught to 
proceed in a proper manner for the recovery of what was 
undoubtedly an undeniable right. 


Judgment of the Court below reversed. 
Horr and Irvine, for appellant. 


Fournier and GLeasow, for respondent. 
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APPEAL SIDE. 


Before :—Sir L. H. LaFowtatnz, Bart. Chief-Justice, 
Ay Lwin, Monpezer and Bapezxy, Justices. 
STUART, . 00. 600606060000 8008860286 2000060 08200 Appellant. 


and 
SLEETH,.... 20000 00000002 0e 0 0 0 sn. eue Respondent. 


QUEEN'S BENCH, } DISTRICT OF QUEBEC. 


Held :—1. That in an action for the| Jugé :—1. Que dans une action pour 
recovery of wages, by a servant against | gages par un domestique contre son 
his master, the latter cannot be examin- | maître, ce dernier ne peut être examiné 
ed as a witness for the purpose of prov- | comme témoin pour prouver un allégué 
ing alleged acts of insolence and negli- | d’insubordination et de négligence de la 
genoe on the part of the former. part du domestique. 

2. That the statements in the declara-| 2. Que la déclaration du maître sous 
tion on oath of the master must be |serment doit être restreinte à la prouve 
limited to a proof of the terms of engage- | des conditions de l’engagement, et des 
ment, and wages paid, or advances of| gages payés, ou des avances faites au 
money or value, made to the domestic. omestique, soit en argent ou autrement. 





Judgment rendered the 19th June, 1860. 





This was an appeal from a judgment rendered by the 
Superior Court, at Quebec, on the 14th day of June, 1859, 
whereby the appellant, as defendant in the Court below, 
was condemned to pay to the respondent the sum of fifty 
five pounds, with interest and costs. 


The circumstances of the case were briefly these. In 
the month of April, 1857, the respondent, who had been 
in the employ of the appellant during the two preced- 
ing years, entered into a verbal agreement with the 
latter, whereby he engaged himself as farmer and gardener 
on the farm of the appellant situate at Deschambault, for 
the space of twelve months, the appellant agreeing to pay 
to the respondent sixty pounds in consideration of his 
services, besides sundry perquisites of the usual nature in - 
such cases. The respondent eontinued to fulfil his duties 
from the day of his engagement until the 12th day of Oc- 
tober following, when, during an altercation which took 
place between them, the appellant ordered the respondent 
to leave the premises. The respondent left the service of 
the appellant and instituted an action against the latter for 
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the whole of his wages during the twelve months ending 
in April, 1858, or during the complete period stipulated 
im the verbal agreement. 


By his plea to this action the appellant admitted owing 
the respondent a sum of £11, for his services up to the pe- 
riod of his dismissal, for which amount he filed a confession 
of judgment in favor of the respondent. The appellant also 
filed a défense au fonds en-fait to the demand, except in so 
far as it was admitted by the confession of judgment; and 
further pleaded, by his peremptory exception, the respon- 
dent’s misconduct, neglect of duty, insolence and disres- 
pect towards his master, further alleging that the respon- 
dent had declared that he would not remain in the appel- 
lant’s service, and that he had accordingly quitted the 
same. Issue having been joined upon the pleadings, in- 
terrogatories upon faits et articles were submitted to and 
answered by the appellant, by which he admitted :—That 
the respondent had been in his service as gardener and 
farmer during the year 1855-56, and a portion of 1857 ; 
that he had verbally engaged the respondent in April, 1857, 
for one year, to commence from that date, for the sum of 
sixty pounds currency, besides the use of a house, rent free, 
firewood and other perquisites. The appellant, however, 
further stated that in the month of October of the same 
year, the respondent had neglected the work of the farm, 

and had conducted himself in an insolent manner when 
reproved by the appellant, refusing, at length, to work 
any longer ; that he, the appellant, had offered the res- 
pondent to complete his year, if he expressed his regret 
for past misconduct ; that the respondent having refused 
fo do this, the appellant had no other alternative but to in- 
sisi On his departure. 


A number of witness were examined on behalf of both 
Parties, The dismissal of the respondent from the ap. 
ments service was proved by one of the witnesses, as 

las by a letter which the latter had written in reply to 


280 


the demand made by the Attorneys of the respondent for 
payment. It was also established by the respondent that 
he had himself worked upon the appellants farm, besides 
having employed and paid ten persons for work and labor. 
On behalf of the appellant several witnesses were examined 
to prove habits of drunkenness and negligence on the part 
of the respondent. 


Vannovous, for appellant, contended that constructive 
service did not give the servant a right to sue for wages, 
but that the action which accrued to him in all cases was 
one of damage. The respondent had, therefore, mistaken 
his action, and should be put out of Court for that part of 
it which exceeded the amount confessed. Had the action 
even been brought to recover damages for wrongful dis- 
missal, the respondent had failed to make out a case; no 
tender of service having been proved or attempted to be 
proved. And again, the respondent, by leaving the em- 
ploy without remonstrance, acquiesced in the dissolution 
of the contract. Taking this circumstance into considera- 
tion, with the fact, proved by one of the witnesses, that 
the respondent declared that he would not work for the 
appellant any longer, it was difficult to understand how an 
action for wages or damages could lie. With regard to 
the appellant’s own evidence, it was obviously necessary to 
resort to it as the master was the only person who could 
give a perfect account of what had taken place. (1) 


Lfécaré and Ma tour, for respondent, maintained that 
while the engagement of the respondent was proved by 
the admission of the appellant himself, in his answers to 
the interrogatories upon faits et articles served upon him, 
the dismissal of the respondent was proved by the letter 
which the appellant had written to the Attorneys of the 





(1) Authorities cited by the appellant in support of the argument :— Goodman 
vs. Pocock, 15 Queen's Bench Reports, p. 584 :—Elderton vs. Emmens, 6 Comm. 
Bench Rep., p. 160:—Fewings vs. Tisdal, 1 Exch. Rep. p. 296 :—Beckham vs. 
Drake, 2 H. of Lords, Cas. :— Pothier, Contr. de Louage, nos. 173 and 174 :— 
Guyot, Rep. de Jur. vbo. Domestique :—Troplong, Cont. de Louage, nos. 869 and 
867 :—Merlin, Rep. de Jur. vbo. Domestique :—Nouveau Denisart, vbo. Do- 
mestique. 
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latter in answer to their demand for the amount of wages 
due him, as well as by the evidence of the witness McGre- 
gor. There was no direct proof of negligence on the part 
of the respondent in the evidence adduced on behalf of the 
appellant ; and it was in order to complete the proof of his 
statement to that effect that the latter tendered his affidavit. 
Even from the affidavit in question it was evident that the 
sole cause of the dismissal of the respondent was the al- 
tercation which took place between the parties in the 
month of October, 1857. It contained nothing, however, 
making known the cause or subject of the quarrel ; neither 
did it specify the alleged insolence of which the respon- 
dent was said to have been guilty towards the appellant, nor 
did it mention any of the expressions said to have been used 
by the respondent on the occasion of the dispute which led 
to his dismissal. It should, moreover, be considered, in 
connection with the plea of drunkenness, negligence, and 
insolence set up by the appellant, that the respondent had 
been in his service for a period of two years previous to 
his re-engagement in 1857, during which time the appel- 
lant must have had ample opportunities of becoming 
cognizant of the bad habits of his servant. The respon- 
dent further contended that the appellant could not by law 
be admitted to prove, by his own affidavit, the cause of 
the dismissal of the respondent ; and that the only case in 
which the appellant could be heard upon his serment was 
as to wages, when the engagement was verbal. The res- 
pondent concluded by stating that even supposing the per- 
sonal affirmation of the appellant was deemed legally ad- 
missible by the Court, it contained no fact which could 
justify the conduct of the appellant towards him. 
Bapeiry, Justice, dissentiente. The present action is 
one instituted by a servant against his master, for the 
amount of his wages, upon an alleged breach of contract. 
After carefully examining all the facts of the case as they 
appear from the evidence of record, it would seem as 
if the intention of the servant was to get, if possible, 
a year’s wages for six month’s work. I am decidedly of 
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opinion that the declaration on oath of the master on the 
facts at issue, should be taken as legal evidence ; and that 
as a principle, the serment of the master should be allowed 
in all cases between master and servant. Considering all 
the circumstances I am of opinion that the judgment of the 
Court below should be reversed. In this opinion, I happen 
to dissent from the majority of the Court. 

Aytwin, Justice, dissentiente. I dissent from the judg- 
ment of the Court, upon the same grounds as the learned 
Judge who has just preceded me. Looking over the evi- 
dence in the case, it will be observed that the only im- 
portant witness examined by the plaintiff, has given an 
exceedingly partial and one-sided statement of facts, which 
is totally contradicted by the declaration, on vath, of the 
plaintiff’s master. What is still more deserving of note is 
that the witness in question was, at one time, in the ser- 
vice of the appellant, and had been dismissed by him. 
The preference ag to credibility should, clearly, be given 
to the sworn statement of the master; and, taking it into 
consideration, there cannot be a moment’s doubt that his 
conduct was perfectly justifiable. This is also clear from 
the evidence adduced by the servant himself. No 
sooner had the altercation taken place between the latter 
and his master, than he leaves the premises, refusing, in 
express terms, to work for him any longer. His conduct, 
in this respect, is in direct violation of the maxim that a 
stated number of days should be permitted to elapse by 
the domestic, after an altercation or dispute, in order to 
allow his master sufficient time to reconsider. In the pre- 
sent instance, on the contrary, no sooner has the quarrel 
occurred than he immediately takes advantage of it, and 
deprives the master of the power of taking any other 
course than that which he has taken. It was a wise 
principle of the old law which ordained that a servant 
should obey his master ; and I feel that a departure from 
the rule, in the present case, by this Court, will un- 
doubtedly tend to establish the new and rather prevalent 
idea that the master should obey his servant. 
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Sir L. H. LaFonrauvg, Bt., Chief-Justice. It is perfectly 
clear that the respondent has been dismissed by the appellant, 
without any just cause, since there is nothing in evidence 
to shew that the former had misconducted himself in such 
a manner as to warrant his dismissal. An attempt has 
been made to raise a point in favor of the appellant, to the 
effect that there was actually no dismissal of the ser- 
vant by him ; and that the latter had voluntarily left the 
service himself. This pretension cannot, however, be 
maintained in the face of the letter written by the appellant 
to the respondent’s attorneys immediately before the insti- 
tation of the action in the Court below The judgment ofthis 
Court is, therefore, that the judgment of the Superior Court, 
rendered on the fourteenth day of June, 1859, be confirmed. 


MonpELeT, Justice, after stating the facts, in a brief 
manner, remarked :—I coincide with the judgment of the 
Court in this matter. The declaration on oath of the mas- 
ter should not have been accepted as evidence in support of 
adefence such as has been set up in the present case. The 
serment of the master may be admitted to prove the terms of 
the engagement, advances of money, or payments made to 
the servant, but he cannot, at the same time, appear in the 
character of a witness, and depose as to facts relating to 
the conduct of the domestic. Strange to say, in the present 
action, after the enquéte, the appellant was actually exa- 
mined as a witness, and upon his testimony rests the 
greater portion of the defence. On the other hand, the 
respondent has, in my opinion, fully made out his case 
before the Superior Court, while the appellant has failed 
to establish a single allegation. I am further inclined to 
believe that the judgment of the Superior Court should be 
amended in one respect,—namely, by correcting the omis- 
sion to reject the deposition of the defendant, improperly 
examined as a witness 

Judgment of the Court below confirmed. 

Vannovovs, for appellant. 

Lécaré and Matovury, for respondent. 
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QUEEN’S BENCH 
| APPEAL SIDE. DISTRICT OF QUEBEC. 


Before:—Sir L. H. LaAFonTaiNE, Bart., Chief-Justice, 
Ay.twin, Duvaz, Monpezer and Bape.ry, Justices. 
TILSTONE et al... 6000002000 0899 0080600808084 Appellants. 


and 
Giss el Aljccccsccccseccccencccsces cece cces Respondents. 





Held :—That, in the case submitted, af Jugé :—Que, dans Pespdce, une motion 

motion for a new trial, founded on the pour un nouveau procès, par Ia raison de 

tion of misdirection to the Jury, | mal direction du juré de la part du Juge, 

the Fade not having charged respecting | le Juge n’ayant donné d’ instruction 

the née utation of payments, must be | quant à l’imputation des paiements, doit 
maintalned. tre maintenue. 





Judgment rendered the 19th June, 1860. 


This was an appeal from a judgment rendered in the 
Superior Court, dismissing a motion for a new trial made 
by the appellants. The facts of the case, as well as the 
arguments of counsel, will be found fully given in the re- 
port of the case in the Superior Court, (1) and it is there- 
fore only necessary here to give the observations of the 
Judges of the Court of appeals, reversing the judgment. 


Duvaz, Justice, dissentiente. The question here, is one 
‘of imputation, and therefore a question of law. The res- 
pondents took two securities for the payment of their 
timber, the notes, and the timber itself. Now the re- 
ceipts given by the clerk, Macfarlane, are not binding 
upon them, the respondents, because he was not authorized 
by them to make the imputation ; and Tilstone and Son 
certainly had no right to make the imputation, because it 
was agreed by them and the respondents that it was to be 
a cash transaction, and they could not therefore make the 
imputation without the consent of the respondents. Then 
as respects the other appellant, Routh, he is not injured 
by the judgment appealed from because he could not get 
an assignment of the action from the respondents, inasmuch 





(1) 9 L. 0. Rep. p. 244. 
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_as the latter, holding both the notes and the timber, had no 
right of action themselves, and, consequently, could’ assiga 
no right of action to Routh. I am therefore of opinion that 
the judgment of the Court below is correct. 


Sir L. H. LaFonramvs, Bt., Chief-Justice, after reciting 
the facts of the case, observed :— 


Les Tilstone font aux demandeurs trois paiements 
dans le mois de Juin, 1858, savoir les 2, 16 et 17 Juin. 
Celui du 2 Juin est de $1894 13 et celui du 16 Juin de 
$4000, en tout $5894 13 ce que excède, de quelques cen- 
taines de dollars, le montant du premier billet. C’est le com- 
mis des demandeurs qui a requ ces deux paiements. Cha- 
cun des reçus, écrits de la main de l’un des Tilstone, 
mais signés par le commis qui recevait et qui était chargé 
de recevoir, fait expressément l’imputation sur le premier 
billet qui est échu le 16 Juin. Chargé de recevoir, le commis 
était nécessairement autorisé à donner un reçu du paie- 
ment. Ce commis dit qu’il n’avait aucune instruction par- 
ticulière, relativement aux billets, si ce n’est de recevoir. 
fl n'avait donc pas, de la part du créancier, d’instruction 
quant à Pimputation. I] est de règle qu’en pareil cas, le 
débiteur est libre de faire lui-même l'imputation. Les de- 
mandeurs, qui le savaient, ou étaient censés le savoir, ont 
donc, en s’abstenant de faire eux-mêmes l’imputation, 
laissé leur débiteur libre de la faire. Il est un peu trop 
tard pour le commis de venir nous dire qu’il n’a pas fait 
attention à cette partie des reçus. Aucune convention 
n’était précédemment intervenue entre les parties sur l’im- 
putation à faire des sommes que le débiteur pourraient 
payer, ni aucune convention que, nonobstant des paiements 
excédant le chiffre porté dans le premier billet, ce billet 
serait néanmoins gardé par les demandeurs, pour le faire 
valoir en entier, même après ces paiements, pour la garantie, 
comme il a été dit quelque part, contre les fluctuations 
possibles dans le prix du bois. Et si les parties à qui il 
était libre de faire des conventions à cet égard, n’ont pas 
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jugé À propos d’en faire, nous n’avons pas le droit d’en 
faire pour elles. Le fait que le billet a pu être déposé à la 
Banque, pour collection, quelques jours avant son échéance 
ne saurait en aucune manière affecter la position du défen- 
deurs. Car le billet n'avait pas changé de mains ; après 
comme avant ce dépôt, il était la propriété des deman- 
deurs. 


Le tout se réduit donc à l’application des règles sur l’im- 
putation. Le créancier qui pouvait la faire lui-même, ne 
la faisant pas, le débiteur a le droit de la faire. Il avait 
deux motifs puissants d’imputer ces deux premiers paie- 
ments sur le premier billet ; d’abord, c'était la dette la 
plus onéreuse pour lui, car il y avait une caution. Ensuite 
devenant exigible avant le second billet, le débiteur et sa 
caution étaient exposés à être poursuivis, même avant 
Péchéance du second billet. 


Dans toute cette affaire, on a semblé perdre de vue la 
caution. Mais cette caution a quelque chose à dire. En 
cautionnant le billet qui échéait le premier, elle a sans 
doute voulu que ce billet fat payé le premier, et que par 
conséquent les premiers paiements du débiteur servissent 
à l’acquitter, avant d’être imputés sur le second. 


Monpezer, Justice. The question is simply this : has 
the note sued upon, namely, that of the 80th October, 
1857, due 18th. June, 1858, been paid ? Gibb and Ross 
pretend that McFarlane had no power to give such a re- 
ceipt as that of the 2nd June, 1858 ; and besides, that 
Tilstone and Sons had no right to make, upon that note, 
the imputation of the amount so paid, which should have 
gone in extinction of the other part of their claim : that is, 
was that the consideration for their consent to the delivery 
of a portion of the timber ? 


The Jury have, it would seem, together with the learned 
Chief-Justice taken that view of the case ; but I do not at 
all coincide in such an opinion. 
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How can Gibb and Ross pretend that McFarlane 
was not authorized to give such a receipt? Was it not 
McFarlane* who closed the transaction by the written 
words : “ Settled in notes, Gibb and Ross per D. McFar- 
tane ??—Was not McFarlane sent by Gibb and Ross to 
Tilstone and Sons to receive the money, and, of course, to 
give a receipt? As to the lame excuse resulting from 
McFarlane’s not having read the receipt, or given it suffi- 
cient attention, or given the receipt in a hurried manner, 
it is not to be countenanced. He should have paid atten- 
tion ; he should not have given a receipt in a hurried man- 
ner, and, if he did, he is not to be allowed now so to shift 
his responsibility by giving a lame excuse which surely 
does not entitle him to much favour at the hands of the 
Court, and which should not have found favour with the 
Jury. 


As to the imputation, the debtor had a right to make it 
on the most onerous debt, namely, the note then due, and 
that which had been endorsed by Haviland Routh and Co. 
Besides, had no imputation been made by the debtor, the 
law would have made that same imputation. 


There being no evidence, or surrounding circumstances, 
to justify either the Jury or the Court in saying that there 
was, between the parties, a contract or an agreement to 
the contrary, | am of opinion that the judgment of the 
Court below should be reversed ; nor should a new trial 
be granted. We have the facts and they justify a judg- 
ment in favour of the defendants. 


Bapeiey, Justice. The fact appears to be overlooked 
that this was a time-bargain, only to take effect in June 
and July following, and, like all other vendors, the respon- 
dents had the right of retaining their goods until the con- 
ditions were complied with. These deliveries of timber 
and payments made upon them, were facts to be decided 
by the Jury, and the Jury did decide, and it would bea 
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poor compliment to Macfarlane or his employer to say that 
they had not sufficient perspicacity to look at the notes and 
receipts. But now to the facts of the payments and the 
law concerning imputations. The receipts shew the deb- 
tors intention, and Macfarlane who was acquainted with 
the whole transaction, for it was he who conducted the 
original transaction and received the very notes in ques- 
tion, then received and accepted these receipts, and it 
would be preposterous to suppose that he did not know the 
transaction. The appellants, therefore, having the right by 
law to make the imputation, did so, and this was not ob- 
jected to nor dissented from by Macfarlane, or by the respon- 
dents, in any way. But supposing that neither party had 
made the imputation, then the law makes it in favor of the 
debtor, and relieves him from his most onerous debt, and 
this was the endorsed note, so that in either case, the im- 
putation is in favor of Tilstone, and I think the judge pre- 
siding at the trial ought to have stated the law upon this 
point to the jury, which he does not appear to have done. 
I therefore concur with the majority of the Court. 


Ay.win, Justice. The first question is, as to the ap- 
plication or appropriation of payments, and it is a simple 
one. The intention of the debtor is unequivocally ex- 
pressed on the receipts, and the respondents ought to have 
instructed their clerk not so to receive them. A prudent 
man would have drawn the receipt himself and signed it, 
and ordered his clerk to give this receipt and no other, but 
instead of this the respondents give no instructions at all, 
and consequently the appellants make the imputation of 
payment consonant with every principle of both law and 
reason, and relieve themselves from the most onerous debt, 
the note which bore security and became due the first. If 
this were not the case, it would have occurred that when 
the first note became due, the second would have been 
paid, which would have been unreasonable. The debtors 
were bound by common honesty to liquidate first the debt 
upon which their indorser was liable in preference to a 
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simple debt of their own. I now come tothe question, 
whether our law of application of payments is such as 
merely to create a presumption of payment, leaving it to 
the jury to find the fact—this is not so, and therefore the 
Judge at the trial should have told the jury what the law 
was, and that in law the payments made, were made on 
account of the note. If this had been done, I do not be- 
lieve the jury would have found as they did, unless they 
had been a jury of Usurers, and I trust no such jury will 
ever be found among us. 


Judgment reversed. 
Hort and Irvine, for appellants. 
Vaxnovous, for respondents. 


Srvart, Oxiz, Q. C., counsel for respondents. 





BANC DE LA REINE 
Ex Arms | DISTRICT DE QUEBEC. 


Présent :— Sir L. H. LaFonrainx, Bart., Juge-en-Chef, 
Ar.win, Dovat, Monpe.et et BanaLer, Juges. 


FrasrEr et CUBE 0000 ce sense Appelants. 
et 
BurTEAU...... 600000008000 00800 55600000 00000 Intimé. 


Jugé :—Que la pétition ou requate; Held :—That the petition or requäle l- 
Hibe prescrite par la 12me. Victoria, | bellée required by the 12 Vic., cap. 41, for 
cap. 41, pour l’émanation d’un writ de | the g of a wsit of quo warranto, 
quo warranto, qui énonce d’une manière | which sets forth generally the ground of 
générale les gro est suffisante, sans en- complaint is sufficient, without setting 
trer dans les détails. forth the details. 





Jugement rendu le 19me jour de Juin, 1860. 


Les appelants, par une requête presentée au juge de la 
Cour Supérieure dans le district de Montmiagny, en va- 
vance, sous l'autorité de la 12me Vict., chap. 41, allé- 
gusient en substance qu'ils étaient et avaient été depuis 
longtemps paroissiens, fabriciens et citoyens notables de 
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Œuvre et Fabrique de la paroisse de St. François, Rivière 


du Sud, et que comme tels ils étaient contribuables de la 
dite fabrique. 


Que l'intimé s’était emparé illégalement de la charge de 
marguillier de l’Œuvre et Fabrique de la dite paroisse, 
qu’il s’intitulait faussement et illégalement marguillier, et 
que sous ce titre, et en cette qualité, il était entré, le ler 
janvier 1859, dans le banc d’œuvre de l’église paroissiale, 
y était demeuré pendant tout le service divin comme se 
prétendant l’un des marguilliers, qu’il en avait pris et 
exercé les fonctions, et s’était de plus immiscé dans les 
affaires de la dite fabrique, et avait reçu de l’argent comme 
l’un des marguilliers d’icelle. 


Ils alléguaient aussi que l’intimé n’avait- aucun droit à 
cette charge, qu’ils étaient tous intéressés dans l’exercice 
d'icelle, vu qu'elle confère le droit de prendre part à l’ad- 
ministration et gestion des affaires de la dite fabrique ; et 
qu’en conséquence de l’usurpation et détention de la dite 
charge par l’intimé, ils se considéraient lésés. 


Par leurs conclusions, ils demandaient à ce qu’il fut or- 
donné à l'intimé de montrer et prouver l’autorité en vertu 
de laquelle il s’était permis d’occuper et exercer la dite 
charge, qu’il fut déclaré qu’il n’y avait aucun droit, et 
trouvé coupable de l'avoir usurpée et de s’en être emparée 
illégalement, qu’en conséquence il serait dépossédé de la 
dite charge, et de plus, condamné à une pénalité n'excé- 
dant pas £100. 


Cette requête fut accompagnée de deux affidavits, allé- 
guant entre autres moyens de nullité de l'élection de l’in- 
timé à la charge de marguiller : le défaut d’avis de con- 
vocation huit jours au moins avant celui de l'élection ; la 
présidence du curé à la dite assemblée, où il remplissait 
en même temps les fonctions de secrétaire ; des erreurs 
commises par lui dans l’enregistrement des votes ; et son re- 
fus d’en enregistrer lorsqu’il se présentait encore des vo- 
teurs. 
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L’intimé répondit à cette requête par une exception 
à la forme, alléguant qu’elle n’était pas libellée tel que 
voulu par la loi, et qu'elle ne contenait que des raisons 
générales, tandis que par la loi elle devait contenir tous 
les moyens et les raisons spéciales sur lesquels les requé- 
rants fondaient leur demande. | 


La Cour Supérieure maintint cette exception, et la 
requête ou déclaration des appelants fut renvoyée, par un 
jugement dans les termes suivants :— 


‘6 The Court having heard the parties by their respective 
Counsel upon the exception péremptoire à la forme filed by 
the defendant to the declaration or petition intituled : 
requête libellée” of the plaintiffs, and having examined 
the said declaration, and the record in this cause, and upon 
the whole maturely deliberated, considering that the said 
declaration is general, and does not contain any. special 
allegation from which the usurpation. therein complained 
of can be inferred, or which the defendant is in law bound 
to answer, doth maintain the said exception à la forme, 
and dismiss the said declaration and the action of the said 
plaintiffs, quant à présent, with costs.” 


C’est de ce jugement dont était appel. 


Fournier, pour les appelants. Les plaignants ne sont 
obligés que d’alléguer les faits constituant l’usurpation ou 
possession illégale d'office. (1) Bien loin que ce soit aux 
requérants à énoncer les moyens de nullité de l'élection de 
l'intimé, c’est au contraire à lui de justifier de son autorité à 
l'exercice de cette charge. (2) La procédure des appelants 
en n’alléguant que les faits d’usurpation dans leur requête, 
et en les établissant, prima facie, par affidavit, se trouve 
donc conforme à la lettre et à l’esprit de la loi ; etilen a été 
ainsi décidée dans plusieurs causes. (3). 





1 Déc. B. "0, p. 2A7, et dans les causes jugées dans le district de 1 pasbes, de 
Duseault ef al vs vs. Giroux, no. 731 :—et Boutin vs. Fitspatrick, no. 211 
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Casavct, ‘pour l'intimé. La loi exige que la requête ou 
déelaration soit libellée. Que signifie ce terme, dont on 
s’est servi en connaissance de cause dans nos ordonnances, 
sinon que le demandeur ou requérant doit donner les 
moyens sur lesquels il appuie la demande qu’il fait? Pour 
quoi a-t-on changé la procédure? Pourquoi cette déclara- 
tion ou requête, qui doit être servie à la partie que l’on veut 
déposséder, si elle ne doit contenir que ces mots laconi- 
ques: “ Vous usurpez, je demande qu’on vous déplace ?” 


Dovat, Justice, dissentiente.—This is a petition in the 
nature of a quo warranto. The one question here is: 
‘whether we will follow the english rules in these cases, or 
whether we shall interpret the above statute as introducing 
a change in these rules? Now, I hold that the statute 
makes no change or alteration whatever, and is not intend- 
ed to do so ; it provides for a requéte libellée ; which is an 
exposition of the grounds of complaint, thus confirming, 
as I view it, the old, well-settled practice laid down in 
England, and which has been found to work for the pub- 
blic good. The majority of the Court however think dif- 
ferently, and consequently, the judgment of the Court be- 
low is reversed. 


Sir L. H. LaFonraixe, Bt, Juge-en-Chef—La procé- 
dure dans cette instance est fondée sur le statut de 1849, 
12me. Vict., ch. 41. 


. Les appelants, prétendant que l’intimé n’a pas été lé- 
galement élu marguillier de la paroisse de St. François, 
Rivière du Sud, district de Montmagny, et que par con- 
séquent il a usurpé les fonctions de cette charge, ont pré- 
senté au Juge résident dans le susdit district, une requête 
-sous l'autorité du statut, appuyée sur deux affidavits. La 
dessus, le Juge a ordonné l’émanation du bref demandé. 
Il a donc, au premier abord, été satisfait de la requête et 
des affidavits. Cependant, plus tard, en conséquence 
d’une exception à la forme, il a débouté les appelants de 
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leur plainte, sur le principe que leur reqnéte n’était pas. 
suffisamment libellée. 

La requête me paraît avoir été rédigée dans les termes 
du statut. Cela devait suffire, comme cela a suffi dans la 
cause de Crébassa et Peloquin, rapportée au ler tome des 
Décisions du B. C. On ne doit pas ajouter aux formalités 
dont le statut s’est contenté. Si, dans sa réponse, le dé- 
fendeur invoque un titre quelconque, sa partie adverse, le 
requérant, l’admettra ou l’attaquera selon qu'il le jugera à 
propos. Ce titre peut, par lui-même, présenter des 
moyens de l’attaquer avec succès, moyens que les requé-. 
rants peuvent n’être pas en état de connaître, avant que le 
titre soit produit. 

I] n’y a pas lieu, ici, de recourir aux formalités si com- 
pliquées de la procédure anglaise en pareille matière. 
Notre statut a été fait pour faire disparaître ces formalités, 
et leur substituer un mode plus simple et plus sommaire 
d’arriver au même but. 

Je suis d’avis que l’exception à la forme aurait dû être 
-.. réjetée, et que par conséquent il y a lieu d’infirmer le 
jugement dont est appel. 

Monpezer, Juge.—Le statut n’exige qu’une requête gé- 
nérale, et c’est au défendeur a faire valoir son titre et à le 
spécifier. Bien que nous n’ayons pas à regarder au droit 
anglais qui régit le quo’ warranto, l’on peut néanmoins 
remarquer que le quo warranio comporte la signification de 
tout ce procédé—montrez l’autorité dans le titre en vertu 
duquel vous prétendez vous immiscer. Le jugement de la 
Cour Inférieure est mal fondé, et doit être infirmé. ° 

AyLwin, Justice, after reciting the facts of the case, 
expressed his concurrence in the judgment of the Court. 

Bapveury, Justice, after reading the provisions above 
cited of the statute, observed, that he concurred in the 
reasons assigned by the Chief-Justice. 

Jugement infirmé. 

Fournier et GLEAsoN, pour les appelants. 

Casauzr et Lanazors, pour l'intimé. 
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QUEEN’S BENCH 
Avrgat SIDE. DISTRICT OF QUEBEC. 
Before :—Sir L. H. LaFowraring, Bart., Chief-Justice, 
Axtwin, DuvaL, Menxprre and Monpe.er, Justices. 
-BosweLL,...... 00000 00000. eee Appellant. 


and 
DENTS,.. ..0.00 nee ee cesse Respondent. 


Held :—1o. That rivers non-navigables, Jugé:—lo. Que les rivières non-navi- 
et non-flotiables, are the private property | gables et non-flotrables, sont la propriété 
of the riprarian proprietors, who have con- | privée des propriétaires riverains, qui en 
sequen y exclusive control over the same. | ont conséquemment le contrôle exclusif. 

. That the Jacques Cartier isa river| 20. Que la rivière Jacques-Cartier est 
non-navigable et non-flotiable, and the | une rivière non-navigable et non-flottable, 
riprarian proprietors have consequently | et que les propriétaires riverains ont con- 
the exclusive right of fishing therein. heme e droit exclusif d’y faire la 

e. 


Judgment rendered the 16th December, 1859. 

The respondent brought his action in the Court below to 
recover damages for alleged trespass by the appellant, for 
having fished in that portion of the river Jacques Cartier 
which bounds the respondent’s property ; the declaration 
alleged that he, the respondent, had been in peaceable pos- 
session, for more than a year and a day before the trouble, 
or injury complained of, of a property inthe parish of 
Pointe-aux-Trembles bounded by the river Jacques Cartier; 
that this river was nf navigable, nt floltable, and conse- 
quently the exclusive use if its waters in that portion which 
bounded his property belonged to him, jusqu’au fil de l’eau, 
(reserving all legal servitudes), and more particularly the 
droit de péche ; that in the month of June 1858, the appel- 
lant laying claim to a droit de pêche, threw a fishing line 
into that portion of the river which bounded his, the respon- 
dent’s property, and exercised the privilege of fishing 
therein, against his will and consent, and without his per- 
mission ; the declaration then concluded for damages. 
Plea,—that the river Jacques Cartier was flottable and that 
the droit de péche therein, belonged to the crown, and not 
to the riprarian proprietors. 





295 


The appellant admitted having fished on the occasion 
and in the manner complained of; and evidence was ad- 
duced to establish the character of the river. By the evi- 
dence it appeared that in certain places all along its course, 
the river was obstructed by falls and rapids, and at the 
intervals between these impediments, both above and below 
the respondent’s property, it was free from obstructions 
and had a depth of 12 or 18 feet in dry weather; that 
after heavy rains it would rapidly swell in some places 
from a depth cf a few feet to 80 feet ; that rafts had never 
been floated down it, and that even those who had floated 
down saw logs, had abandoned the attempt as being too 
expensive, from the loss occasioned by the numerous 
obstructions which existed at intervals all along the course 
of the river ; that at some places it was three arpents wide, 
and at some of those intervals, where no impediments or 
obstructions existed, a bateau could be employed as a 


ferry. 


At the argument it was admitted that the object of the 
action was merely to try the question, as to the right of the 
respondent as riprarian proprietor to prevent others from 
fishing in the river opposite his property, and only nominal 
damages were therefore asked for. 


The Court below maintained the action, and awarded 
damages to the amonnt of five shillings. CHauor, Justice, 
in rendering judgment, remarked, that the proof clearly 
established that the river was neither navigable nor flotiable, 
and that it was merely flottable à buches perdues :—That the 
majority of the freach authorities, even before the new code, 
held, that the seigneur himself was not the proprietor of such 
rivers,but that the riprarian proprietor had the exclusive right 
of property in them; and that this doctrine had also been 
held in this country since the conquest, and in some instances 
before that period. Where the Seigneur had this right, he 
exercised it in virtue of his office of haut-justicter, and that 
since the conquest this office had ceased to exist, as had 
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been held in numerous decisions in our own Courts, and also 
by the decision of the Seigniorial Court, which also held, 
that rivers of the character of which the Jacques Cartier was 
proved to be in the present case, were the property of the 
riprarian proprietors ; that consequently the respondent was 
entitled to recover damages ; that he had not in all proba- 
bility the right to prevent people from crossing the river, 
but that he had an undoubted right to prevent people from 
fishing in it to his prejudice ; that in accordance with the 
understanding between the parties, merely nominal da- 
mages were awarded. 


It was from this judgment that the present appeal was 
instituted. 


Kerr, for appellant, contended, that according to the 
evidence, the Jacques Cartier was a river flottable, and the 
property thereof was consequently vested in the Crown. 
That a river was flottable, quand elle peut porter des trains 
ou radeaux ; but was not considered flottable à buches 
perdues seulement. (1) That the distinction between rivers 
flottables and non-flottables was not so clearly laid down by 
the authorities, as so important a line of distinction merited, 
and that it was impossible to say from the descriptions they 
‘ gave, whether a river were flottable or not. That the doc- 
trine laid down by the French writers with respect to rivers 
in France was not applicable to the rivers of this con- 
tinent ; that there was scarcely a river in Lower-Canada 
which was not flotiable, according to those writers, in 
some part of its course, and that therefore it would be 
desirable to establish a rule in ower to distinguish a 
flottable from a river non-fluitable ; that it would seem that 
the idea of these writers was to declare all rivers of 
a depth inxufficient to float a raft and of a depth only 
sufficient to float firewood in the piece, as non-flottables ; 
the depth of the river then would appear, according to 
them, to be the test to be applied ere declaring it flottable ; 





(1) 2 Maroadé, 377. 





297 


wbat depth of water then was requisite in order to float 
firewood in the piece ? (à buche perdue).— Dict. de l’Acad. 
vbo. Buche. A river or rivulet of two feet deep surely 
would be sufficient. Could it then be pretended, that the 
river Jacques Cartier, which in the spring and fall rushed. 
through its channel nearly thirty feet deep, on an average, 
and which even in the driest months of the year, rose 
above its summer level ten or twelve feet, in one night, 
was but a stream, down which firewood alone could be 
floated ? Could it be pretended that a river, of a breadth 
in some places of from two to three arpents, with a volume 
of water such, as it was proved in this case, the Jacques 
Cartier poured into the St. Lawrence was non-flottable. 


That there were few rivers in Lower-Canada which were 
navigable or flottable throughout their entire course : the 
Ottawa, St. Maurice, Chaudiére, Etchemin, Riviére du 
Sud, St. Francis, were all impeded in certain parts of their 
courses by rapids and falls far greater than those of the 
Jacques Cartier, and had never been attempted to be claim- 
ed as private property. That it was a question whether 
Courts of law had the power to decide whether a river was 
flottable or non-flotiable ; that in France, all the authorities 
concurred in vesting in the pouvoir administratif sole juris- 
diction in such matters, expressly declaring that the tribu- 
nals had nothing to do with such questions :—that the 
question involved in the case was of great importance as 
it tried the question of property in salmon fisheries, 
throughout the settled parts of the province, many of 
which had been leased by the government to lessees pay- 
ing value on rivers in no way more flottable than the Jacques 
Cartier, which fisheries, should the judgment of the Court 
below be maintained, never belonged to the Province, but. 
to the riprarian proprietors. 


Fournier, for respondent, argued, that the evidence 
clearly established that the Jacques Cartier was neither 
navigable nor flottable, and as such, the exclusive right of 


298 


fishing therein belonged to the riprarian proprietor, opposite 
his property, and jusqu’au fil d’eau (1) That even if the 
Jacques Cartier was flottable in every other part of its 
course, except that portion of it which was opposite the 
respondents property, such portion not being flottable would 
fall within the domain of private property, and would 
consequently be the property of the respondent. (2) That 
the action brought by the respondent was the proper one 
to establish his rights. (3) 


AyLwin, Justice.—I have the misfortune to differ from 
the majority of the Court. I don’t find that the respondent 
has proved, as alleged in his declaration, that he was in pos- 
session of one half of the river for a year and a day, but he 
has brought proof to shew possession,animo domini, of a piece 
of land bordering on the river, but this description of his 
land does not include the river ; the judgment of the Court 
below is an exceedingly dangerous one, by declaring such 
a river as the Jacques Cartier non-flottable, and vesting the 
property of it in the seignior or riprarian proprietor. 
I object to the judgment also because it is founded on a 
droit de pêche, now we have no such droit in existence 
here, and therefore there has been no such (trouble de péche 
as represented or complained of. Our rivers cannot be 
compared with those of France or Europe ; the Jacques 
Cartier is a good sized river and has plenty of water,—it 
has rapids it is true, but because Hamilton or Dubord 
(witnesses in the case) could not float timber down it, they 
conclude that it is not flotiable ; these persons may not have 
used sufficient precaution, could they not have avoided 
casualties by assisting nature, by erecting slides and taking 
other measures to overcome the difficulties they met with. 





(1) Questions Seigneuriales, vol. A. pp. 72, 73, 74:—1 Garnier, p.9, D. A. 12, 
1027, no. 4:—Proudhon, no. 857 :—5 Duranton, no. 200 :—Favard de Langlade, 
Rep., vbo. Servitude, sec. 1 :—3 Duranton, no. 203 :—Merlin, vbo. Ririère, sec. 1, 
no. 3 :—Favard de Langlade, Rep., vbo. Vicinalité, se0. 2: Daviel, p. 144:—Char- 
don, p. 76 :--Cormenin, p. 38. 

(2) Merlin, Repertoire, vbo. Rivière, sec. 1, no. 3:—1 Garnier, p. 14 et suiv.:— 
5 Duranton, no. 203 :—Favard de Langlade, Rep. vbo. Servitude, sec. 1 :—Proudhon, 
du Domaine Publique, p. 762. 

(3) Proudhon, no. z= 2 Dallos, Dic. de Jurisprudence, p. 219. 
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I believe the river to be both navigable and flottable. The 
property of the respondent was not marked and staked out 
toacertain depth in the river, and therefore there could 
be no trouble ; it is therefore not the case of a riprarian 
proprietor in England, who marks out his property by line 
and stake. There is consequently, in my opinion, a total 
absence of any claim on the part of the respondent. 


Sir L. H. LaFonratne, Bart., Chief-Justice.—It has been 
clearly proved that the river is neither navigable nor flottable ; 
this being proved, the appellant has admitted having fished 
in it, on the side of and opposite to the respondent’s pro- 
perty, and by the decision of the Seigniorial Court it is 
held and decided that rivers non-navigables et non-flottables 
belong to the riprarian proprietors, the judgment of the 
Court below must therefore be maintained. 


MonpeLer, Juge.—Le jugement dont est appel, est du 
ler juin, 1859, rendu par la Cour ‘Supérieur à Québec 
(Caasor, Juge,) maintenant le demandeur, Denis, dans sa 
possession riveraine sur la riviére Jacques Cartier, et con- 
damnant Boswell, le défendeur, a payer au demandeur 
cing chelins de dommages pour avoir péché dans la dite 
rivière, sur la devanture de la terre du demandeur, et aux 
dépens de la première classe. 


L'action était intentée pour £60 (action de seconde 
classe.) 


Le défendeur a plaidé que la rivière Jacques Cartier est 
navigable et flottable, que le demandeur pouvait avoir eu 
depuis l’an et jour possession de sa terre, mais non de la 
rivière qui est dans le domaine de la couronne ;—défense 
en fait ;—réponse et réplique. 


Interrogé sur faits et articles, le défendeur admet avoir 
pêché, au temps et lieu dont il est question, ce fait est en 
outre constaté par une partie de la preuve. 
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Quant à l’admission des parties ; elle est insuffisante et ne 
va pas assez loin dans l’intérêt du demandeur, de sorte que 
s’il n’avait pas les allégués de sa déclaration qui renferment 
une plainte distinctement articulée que le défendeur a 
pêché, et que le défendeur l’a admis sur faits et articles, il 
est évident que le demandeur serait sans preuve, mais le 
fait est patent. 


Quant à la rivière Jacques Cartier, il est clairement 
prouvé par un grand nombre de témoins produits par le 
demandeur, et en partie par ceux du défendeur, que cette 
rivière n’est ni navigable ni flottable. Il s'ensuit qu’elle est 
propriété particulière, et non dans le domaine de la cou- 
ronne. Le demandeur par conséquent était en droit de se 
plaindre comme il l'a faif, sa preuve est complète, le juge- 
ment qui est bien motivé est, suivant moi, bien rendu, quant 
au mérite, mais quant au dépens il me semble que la Cour 
a erré ; elle ne pouvait tout au plus qu’accorder les dépens 
comme dans une action de seconde classe. 


Serait-il nécessaire de réformer le jugement quant à ce 
point—je le pense—mais Boswell devra payer les frais en 
appel comme ceux de la Cour de première instance. 


Le jugement est confirmé. 
Kerr, W. H. for appellant. 


Fournier & GLEAson, for respondent. 
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BANC DE LA REINE, 
En APPEL. 


Présent :—Monx, Juge-Assistant. 


Sras C4 Al, ccccccscrcccsececcs 0800000000 Demandeurs. 
vs. 

Evans,....... 000000009000 000000000 0 000008 Défendeur. 
et 

DIVERS... soso ccccccscccccccsecccsecses Opposants. 


DISTRICT DE MONTREAL. 


Jugé :—Qu’il n’est pas nécessaire qu’un{ Held :—That it is not necessary that a 
contrat de mariage contenant la stipula- | marriage contract containing the stipula- 
tion d’un douaire coutumier, soit enre- | tion of a customary dower, should be re- 
gistré pour aonner à Ja douairière, récla- | gistered to confer upon the person claim- 
mant le dousire coutumier, un droit de | ing such dower, a right of preference to 
préférence sur les créanciers postérieurs| posterior creditors who have registered 
qui ont enregistré leurs titres de créance | their claims. 


Jugement rendu le 30 avril, 1860. 


Les immeubles de William Evans ayant été vendus sur 
un bref de vendttiont exponas à la poursuite des deman- 
deurs, plusieurs oppositions afin de conserver, fondées 
sur créances hypothécaires, furent produites, et entr’autres, 
de la part de Selina Wood, deuxième femme du défendeur. 
Elle alléguait spécialement un contrat de mariage passé 
devant Lamothe, et son confrère, notaires, le 17 février, 
1844, contenant la stipulation suivante : 


& The dower of the said intended wife shall be such as es- 
lablished by the law of Lower Canada, on the express condi- 
tion however, that the said intended wife, surviving the said 
intended husband, shall be entitled to the said dower only in 
the case where there shall be one or more child or children 
issue of the said intended mariage, out of which case she 
doth expressly renounce to all dower, or right of dower.” 


Se fondant uniquement sur cette stipulation, elle con- 
cluait, tant en son nom que comme tutrice à l’enfant né de 
son mariage avec le défendeur, a étre colloquée par préfé- 
rence pour un quart du prix de vente de l’immeuble vendu, 
comme ayant été possédé par le défendeur au temps de 
leur mariage, qui était un second mariage du défendeur. 
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Ce eontrat de mariage n’avait pas été enregistré, et de 
plus, l’immeuble était sous saisie longtemps avant le dé- 
cès du défendeur, la vente en ayant été suspendue à raison 
d’une opposition afin de distraire qui n’a été déterminée 
que depuis le décès du défendeur. 


Se fondant sur ces deux raisons, le protonotaire ne crut 
pas devoir colloquer l’opposante, Selina Wood, dans le 
rapport de collocation des deniers prélevés, et donna la 
préférence à deux opposants dont les titres étaient enre- 
gistrés, savoir : Berthelet et Elliot. 


Selina Wood contesta le rapport de collocation en allé- 
guant que ce douaire qu’elle réclamait éfait le douaire légal 
et coutumier, créé par la loi comme droit de propriété, et non 
par le contrat de mariage, et n’était pas une créance sou- 
mise à la nécessité de l’enregistrement. 


Berthelet et Wood répondirent que le douaire réclamé 
n’était pas le douaire légal et coutumier eréé par la loi, 
mais un douaire résultant des conventions portées au con- 
trat de mariage, et assujéti aux conditions y stipulées ; et 
que l’immeuble vendu en cette cause, n'était plus légale- 
ment en la possession du défendeur, au temps du décès 
de ce dernier, mais sous la main de la justice, et que con- 
formément à l’ordonnance des enregistrements, Selina Wood 
ne pouvait réclamer aucun douaire sur icelui ; et enfin que 
le contrat de mariage sur lequel était basé la réclamation 
de Selina Wood n’avait jamais été enregistré. 


Nonobstant ces raisons des deux créanciers colloqués, 
la contestation de Selina Wood fut maintenue par le juge- 
ment rendu par la Cour, et dont suit la teneur : 


The Court, &c., considering that the dower mentioned 
in the contract of mariage between the said opposant, 
Selina Wood, and her late husband, William Evans, dated 
the 17th February, 1844, was and is the legal and cus- 
tomary dower known as such to the laws of that part of 


e- 
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this Province heretofore known as the Province of Lower 
Canada, and as such customary and legal dower not re- 
quiring enregistration for any purpuses of law ;—and seeing 
that the said Selina Wood, as well in her own name as in 
her capacity of tutrix to Frederick William Evans, a minor, 
issue of her marriage with the said late William Evans, is 
by law entitled to be collocated for the said dower, before 
and in preference to the said opposants, Berthelet and 
Elliott ;—doth order that the said order or draft of distribu- 
tion be revised and reformed, and the said opposant, Selina 
Wood, in her said name and capacity, collocated before and 
in preference to the said opposants, Olivier Berthelet and 
Andrew Elliott, for the sum of £2380 3 1, being the one 
fourth part of the amount levied of the land belonging to 
the said late William Evans, sold in this cause, less the 
amount allowed to the adjudicataire for deficiency in the 
said land, and as the amount of the said customary dower 
claimable thereon, as stipulated in favor of the said oppo- 
sant, Selina Wood, and her minor child, by the said con- 
tract of marriage herein before mentioned, with costs. 


Rose et Rrrcnisz, pour l’opposante. 


Bruix, pour les opposants, Berthelet ef al. 
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QUEEN’S BENCH, 


APPEAL SIDE. 


DISTRICT OF QUEBEC. 


Before :—Sir L. H. LaFonraine, Bt., C.-J., Arzwis, DuvaL, 
Monpexet, and Bapezey, Justices. 


MILUER,. soso secccess 


0.0 050006 00000 Appellant. 


and 


SMITH, hele 0 0 ee Respondent. 


Held :—That an action to account can- 
nat be maintained by a person claiming 
a right to a share in a partnership busi- 
ness, in virtue of an agreement whereby 
he was to receive a certain portion of the 
profits of the concern as a salary for his 
services, where he has virtually broken 
the contract by withdrawing himself from 
the partnership before the expiration of 
the time stipulated in the sgreement, 
and before the business of the same has 
been closed. 


Jugé :—Que l’action en reddition de 
compte ne compète pas à un individu 
réclamant une part dans une société, en 
vortu d’ane convention en raison de la- 
quelle il devait recevoir une certaine 
partie des profits de la société pour lui te- 
air lieu de salaire pour ses services, dans 
le cas où il a violé cette convention en se 
retirant de la société avant l’époque 
fixée par telle convention, et avant que 
le affaires de la société n'aient été ré- 
glées. 


Judgment rendered the 19th day of June, 1860. 





The facts of the case out of which the appeal arose, are 
as follows : 


In the month of June, 1855, Peter Smith, the respondent 
in the cause, entered into an agreement with the appellant, 
Miller, whereby the former bound and obliged himself to 
superintend the working of a certain paper mill in which 
the appellant possessed an interest ; and to attend, gene- 
rally, to the share which the appellant owned in the busi- 
ness of a partnership of paper manufacturers. The contract 
further stipulated that the appellant should pay to the res- 
pondent one half of the undivided third which he owned in 
the business, or one sixth of the whole, in consideration of 
‘the services which the respondent then undertook to per- 
form. The terms of agreement stated that the same should 
last for one year, or from the Ist day of May, 1856, to the 
Ist day of May, 1857; and finally, the appellant agreed to 
use ali diligence in having the stock of the business taken, 
and a correct balance sheet of the affairs of the partnership 
made out and furnished to the said respondent. 
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In accordance with the terms of the agreement, the res- 
pondent superintended the business until the 15th day of 
September following, when difficulties arose between the 
parties, and- the respondent left the service of the appellant. 
It would appear from the record that the disagreement and 
dissatisfaction were mutual, and that the parties separated 
by tacit consent, the appellant persistently denying in the 
course of the action which ensued, that he had discharged 
the respondent from his service. 


At the expiration of the year mentioned in the agree- 
ment, the respondent, not having been able to obtain an 
account or settlement from the appellant, instituted an ac- 
tion in the Superior Court to compel him to render an ac- 
count of his share in the partnership business, as stipula- 
ted by the last clause of the agreement between them. To 
this action, the appellant pleaded by a défense au fond en 
fait, and a perpetual peremptory exception en drott, setting 
forth in the latter, 1stly—That the respondent had ceased 
to act in his service on the 15th day of September, 
altogether of his own accord, and that he had since ob- 
tained another situation in the United States ; 2ndly—That 
the respondent had received, or drawn, from him, during 
the time he was engaged in superintending his business, a 
sum of £130, currency, which sum far exceeded the value 
of the services rendered by him to the said appellant ; 
Stdly—That thé respondent had, during the period of his 
service, neglected the appellant’s business, and, in fact, . 
afforded good reason for the termination of the connection; 
4thly—That the appellant could not render a full account 
to the claimant, inasmuch as a large quantity of the goods 
belonging to the partnership remained on hand, while a 
eonsiderable amount had beeh disposed of in open account 
or for bills not yet matured. To this plea the respondent 
demurred by a défense au fond en droit, setting forth, is 
extenso, the following reasons ; Istly—That the respon- 
dent was entitled to the conclusions of his declaration, his 

20 
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action being brought to obtain an account of monies re- 
ceived, and a statement of the affairs of a partnership which 
existed between him and the appellant, although he had 
ceased to give his time to the said business in the month 
of September ; 2ndly—That the appellant was bound to 
furnish an account, even in case the respondent had re- 
ceived a sum of money over what his services were worth, as 
was pretended by the appellant ; 8rdly—That he was entitled 
to the conclusions taken by him in his action, although 
it should be true that he had behaved insolently towards his 
partner, or absented himself fromthe duties of the said part- 
nership, as was further pretended by the appellant in his 
plea ; 4thly—That the appellant was bound to give the 
account sought and claimed by the respondent, although 
it were true that a quantity of the goods of the partnership 
remained unsold, or had been disposed of on open ac- 
counts, or for bills not yet at maturity. 


This demurrer of the respondent was sustained by the 
Court, and the appellant’s plea dismissed. This decision 
was appealed from by the latter. 


Hot and Irving, for the appellant, contended that the 
contract entered into by the parties was an entire one, and 
indivisible ; there was a hiring for the specified period of 
one year, the compensation for which service was to be 
one moiety of his employers profits. The rendering of the 
services agreed upon during a‘ stipulated period was, there- 
fore, a condition precedent, and the respondent could have 
no action while he had not performed his part. The par- 
ties had made an express contract, and the law would not 
imply or raise a different one. If the respondent could, 
rightfully, throw up his engagement in September, and 
demand an account, he would have had an equal right to 
do so after he had been only one week employed. It was 
obvious that there could be no prineiple of equity to sup- 
port such a proposition. 
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Cawr»secz and Kerr, on behalf of the respondent, ar- 
gued that in whatever light he was to be viewed—whether 
as partner or clerk—the only action the respondent could 
institute to establish his rights was the one he did insti- 
tute. Asa partner the proper action against his former 
partner was one to account ; or as a clerk, having no fixed 
salary but a share in the business, the only means by 
which his salary could be established was by obtaining 
an account of the profits of the copartnership during the 
year of the agreement. If the respondent was to be looked 
upon as the appellant’s clerk; and, admitting for the 
sake of argument, that the severance of the business 
connection between the parties was entirely the fault of 
the respondent, the exception of the appellant was still in- 
sufficient in law to meet the respondent’s action. Whatever 
might be the doctrine of the English Jaw upon the subject 
of the dismissal of the clerk or servant by the employer or 
master, it did not apply in the present instance. The jus- 
tifiable dismissal of the clerk, or the severance of the contract 
between the two, did not, by the principles of the French 
law, cause a forfeiture of wages which, in this country, 
must govern in cases similar to the present. If the master 
had been aggrieved by the conduct of the servant, he had 
the benefit by the rules of the same law ofan incidental de- 
mand for damages to the servant’s action for wages. In 
this case, it was the duty of the respondent to ascertain 
the amount of the appellant’s share in the business be- 
fore he could make any claim for his salary or share. 
Having ascertained this, it would still remain for him to 
consider whether he should, in case of payment being re- 
fased by the appellant, sue for the whole of his share 
during the year of agreement, or only for the period during 
which he managed the mill of the copartnership. And it 
could only be when the respondent had sued for his share 
or salary, that the appellant could urge the grounds of ex- 
ception he had urged in the present cause ; and then only 
if joined to an incidental demand for damages. 





fe 
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Aytwin, Justice, after reciting the details of the case 
as given above, remarked that the action having been 
brought by the respondent to make the appellant shew, by 
means of a full and complete balance sheet or detailed ac- 
count, what the undivided share of the business of the 
partnership claimed by him amounted to, was very pro- 
perly resisted by the appellant on the ground that the res- 
pondent had, himself, abandoned the business of his own 
accord, besides having drawn or otherwise obtained pos- 
session of certain sums more than sufficient to remunerate 
him for his share or services. The appellant had also 
rightly pleaded that the partnership was not closed, a large 
quantity of the goods not being yet sold. To this plea the 
respondent had replied, and upon his demurrer he had 
succeeded in obtaining the judgment appealed from. It 


_ was evident, however, from all principles of law and 


equity, that the plea of the appellant in answer to the res 
pondent’s action was well founded and should be main- 
tained by this Court, inasmuch as it very properly alleged, 
in answer to an action to account based upon a breach of 
centract, that the contract of partnership was broken by 
the party instituting the action. The decision of the Court 
was, therefore, that the judgment of the Court below be 


reversed. 


Hozr and Ievine, for the appellant. 


\CampsrLt and Kerr, for the respondent. 
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QUEEN’S BENCH, 


APPEAL SIDE. 


DISTRICT OF QUEBEC. 


Before :—Sir L. H. LaFonrainz, Bart. Chief-Justice, 
AyLwin, Duvaz, Monpezer, and Bapexey, Justices. 


Dore et Gl. sevsece 000084 60000 beobbesessce 
and 


sesss.ss sos. Respondent. 


McLean, éès-qualilés......., 


Appellants. 


The property of certain minors having 
been seized and taken in execution, the 
tator of the said minors filed an opposition, 
and was collocated for a certain sum. The 
appellant in the cause had, on the da 
fized by the Court for the homologation of 
the report, moved for leave to file an op- 

ition afin de conserver, en sous ordre, 

virtue of a claim founded upon a cer- 
tain judgment against the father of the 
said minors. The motion was rejected on 
the ground that the judgment in question 
had ceased to be executory, and that an 
allegation of the insolvency of the tutor 
was insufficient, without alleging the in- 
solvency of the estate of the minors. In 
an appeal from this decision, it was : — 


Held: — That the judgment in the 
cause must be maintained; and that the 
claim of the intended opposants, having 
been presented at so late a stage of the 
proceedings was calculated to deprive the 
minors of the use of monies of which they 
stood in need. 

Query :—Should not the claim, in such 
case, be presented in the shape of an 
action against the minors. 


Les propriétés de certains mineurs 
ayant été saisies et prises en éxécution, 
le tuteur des dita mineurs fila une op- 
position, et fut colloqué pour une cer- 


y|taine somme. L’appelant dans la cause 


avait, le jour firé par la Cour pour Uho- 
mologation du rapport, fait motion pour 
filer une opposition afin de conserver, en 
sous Ordre, en vertu d’une réclamation 
fondée sur un certain jugement contre le 
pére des dits mineurs. La motion fut 
rejetée pour la raison que le jugement en 
question avait cessé d’être exécutoire, et 
que l’allégation de l'insolvabilité du tu- 
teur était insuffisante sans en même temps 
alléguer l’insolvabilité de la succession 
appartenant aux mineurs. Sur appel de 
cette décision, il fut :— 

Jugé :—Que le jugement dans la cause 
devait être maintenu, et que la ré- 
clamation des opposants, ayant été pro- 
duite si tardivement était propre à priver 
les mineurs de l'usage de certaines sommes 
dont ils avaient besoin. 


Savoir :—Si la réclamation en pareil 
cas n'aurait pas dû être faite au moyen 
d'une action contre les mineurs. 


Judgment rendered the 20th June, 1860. 





In the Superior Court, at Quebec, a judgment had been 


obtained by George Wilson, against William James Wilson, 
Henry McLean Wilson, George Willam Wilson, Joseph 
Johnson, curator to John Arthur Wilson and Ann Elizabeth 
Wilson, all legal representatives of William Wilson de- 
ceased. In satisfaction of this judgment a portion of the 
real estate which had belonged to the late William Wilson 
was sold by the sheriff, including the share of Ann Eliza- 
beth Wilson. Lachlan McLean, husband of the said Ann 
Elizabeth Wilson, and tutor of her two minor children, 
issue of a former marriage with Richard Charlton, filed an 
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opposition in the cause, to be paid out of the proceeds of the 
sale of the real estate of the late William Wilson a sum of 
money due and owing to the minors in right of their father. 
This opposition was contested by Reed, an opposant who had 
purchased therightsofone of the heirs Wilson. Aftera lengthy 
contestation, extending over a periodjof twoyears, the minors 
represented by their tutor succeeded in having it dismissed, 
and in being collocated for a sum of £1629 8 11. 


When this contestation had been terminated, and upon 
the day fixed by rule for the homologation of the report, the 
appellants, Elizabeth Doyle, and her husband Edward John 
Charlion—the latter having been a sub-iutor to the minors— 
moved for leave to file an opposition afin de conserver, en 
sous ordre, to the opposant, Lachlan McLean, in his quality 
of tutor. 


The grounds of the opposition of the appellants were 
these. It appeared that in October, 1848, a judgment 
was obtained by Couture, and another, against the late Ri- 
chard Charlton and his wife, Ann Elizabeth Wilson, for the 
sum of £103 3 7. In the month of February, 1850, another 
judgment was obtained against the same parties, jointly and 
severally, by the firm of Ryan, Brothers and Chapman, for 
£783 12 11. By a notarial deed of transfer passed in April, 
1851, Couture assigned the first above mentioned sum to 
Ann McDonald, widow of Bernard Charlton, who, in June, 
1858, assigned it to Elizabeth Doyle. In January, 1851, 
Messrs. Ryan, Brothers and Chapman, by notarial act as- 
signed a sum of £639 6 5, the balance of the second above 
mentioned sum, to James Bernard Charlton, who, in October, 
1858, also assigned the same to the appellants. By reason of 
the foregoing premises, the appellants concluded that the 
property and rights in the real property of Richard Charlton 
had become mortgaged for the payment of the judgment in 
question, and that they, the appellants, had a right to be 
collocated, en sous ordre, inasmuch as there were no monies 
belonging to the estate of Richard Charlton outof which they 
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could be paid, with the exception of the proceeds for distri 
bution in the cause. The appellants also produced the 
latter jadgment by which it appeared that it was rendered 
upon an obligation of Edward John Chariton, one-of the 
appellants, to which Ann Elizabeth Wilson, and the late 
Richard Charlton, brother of the said appellant, became 
parties as sureties. 


It is to be observed that the appellants did not allege the 
insolvency of the tutor ; neither did they file an affidavit of 
indebtedness. 


The respondent laid before the Court a statement of facts 
in the form of two affidavits, in reply to the allegations of 
the appellants. The first was by Ann Elizabeth Wilson, 
wife of the respondent, and mother of the minors Charlton, 
which set forth that the estate of the late Richard Charlton 
was perfectly solvent, there being, as appeared by the report of 
distribution, an excess of several hundred pounds, belonging 
tothe estate, over and above the claim of the intended oppo- 
santsen sous ordre. That there were valuable immoveables be- 
longing to the said estate, in the city of Quebec, besides per- 
sonal property to the value of several hundred pounds. 
That after the payment of all the debts of the late William 
Wilson, there would remain to the credit of the deponent, 
Ann Elizabeth Wilson, and her children, the minors Charl- 


. ton, a sum of about three thousand pounds, currency, be- . 


sides a share of two sixths in certain real estate. The 
affidavit then referred to judgments upon which the claim. 
was founded, and the deponent went on to state : That 
she had been induced by her late husband, Richard Charl- 
ton, to come to the relief of his brother, Edward John 
Charlton, one of the appellants, by mortgaging her estate 
in favour of the firm of Ryan, Brothers and Chapman, and 
that, in consequence, the obligation alluded to in the claim 
of the intended opposants en sous ordre was made and ex- 
ecuted. That the assignment of January, 1851, to James 
Bernard Charlton, musthave been made by the deponent 





‘312 


at the request of Richard and Edward John Chariton, in 
order to protect them from their creditors. That, some 
three or four months before the date of the assignment in 
question, the seid Edward John Charlton had informed 
her, Ann Elizabeth Wilson, that the mortgage had been 
paid off, shewing her, at the same time, certain receipts 
purporting to be signed by the firm of Ryan, Brothers and 
Chapman, in favour of Edward John Charlton. That the 
said deponent had no doubt whatsoever that the said obli- 
gation was paid by Edward John Charlton, to the firm of 
Ryan, Brothers and Chapman, before the assignment to 
Elizabeth Doyle. Speaking of the judgment for £103 3 7 
cy., first nientioned in the claim of the intended opposants, 
the deponent alleged: That the said Ann McDonald had 
been also paid and compensated for the full amount of the 
same, before the alleged assignment thereof, by the occu- 
pation of a house belonging to the estate of the late Wil- 
liam Wilson, and by the assignment of a large quantity of 
township lands, made by the deponent and her late hus- 
band, in favor of the said Ann McDonald. 


The other affidavit referred to, was made by Lachlan 
McLean, the present respondent, and simply stated 
that Edward John Charlton had, in answer to an inquiry 
made by the respondent, informed the latter that the 
mortgage which Ann Elizabeth Wilson had signed, as 
surety for Edward John Charlton, in favour of the firm of 
Ryan, Brothers and Chapman, had been paid off and dis- 
charged. 


In reply to the allegations contained in these affi- 
davits, Edward John Charlton filed his own affidavit, 
setting forth, in substance: That the estate of the late 
Richard Charlton was not sufficient to pay to the opposants 
the amount of their claim, unless the monies to be distri- 
buted were applied to the payment of their claim. That the 
real estate mentioned in the affidavit of Ann Elizabeth 
Wilson was not worth more than twelve hundred pounds, 
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and was, moreover, burdened with the debt owing to 
George Wilson. That Lachlan McLean, tutor to the mi- 
nor children, was not possessed of sufficient real property to 
secure to the latter the sum of money for which he had 
been collocated, és qualités ; and further, that the said 
sum of money in the hands of the said McLean 
would not be adequately secured to the said mi- 
nors. ‘That the said Ann Elizabeth Wilson and the minors 
Charlton had no real estate with the exception of a share 
of one sixth of a certain property in Palace Street. That, 
at the time of the making of the obligation before men- 
tioned by Richard Charlton and Ann Elizabeth Wilson, the 
former was indebted to the deponent in a large sum of 
money, for money lent and advanced, for board and lodg- 
ing and other necessaries ; and that the said Ann Eliza- 
beth Wilson was also indebted for her own support, and the 
support of her minor children, in a large sum of money, 
to the deponent, which debt was never paid or satisfied. -: 
That, at the time of the making of the obligation before 
alluded to, the said Richard Charlton and Ann Elizabeth 
Wilson were to have become the principal debtors towards 
the firm of Ryan, Brothers and Chapman, but that, having 
become mere sureties by the error of the notary, the deed 
was never changed owing to the confidential relationship 
of the parties which then made it a matter of indifference. 
The deponent further stated distinctly, that he had never 
told Ann Elizabeth Wilson, or Lachlan McLean, that the 
debt arising therefrom, or any part thereof, had been paid, 
although he might have told the former that Ryan would 
never trouble her. In answer to the allegation of Anz 
Elizabeth Wilson relative to the judgment first mentioned 
in the claim of the opposants en sous ordre, the deponent, 
Charlton, stated that Ann McDonald was not indebted to 
Ann Elizabeth Wilson, or the estate of her father, for the 
rent of the said house, inasmuch as Ann McDonald only 
lived therein as a member of the deponent’s family, the said 
Ann Elizabeth Wilson and her family then also living 
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therein and being supported by the said deponent, Edward 
John Charlton. 


The motion of the appellants for leave to file their 
opposition en sous ordre was, however, rejected by the 
Superior Court, at Quebec, on the Ist day of June, 1859, 
and this was immediately followed up by a judgment ho- 
mologating the report of distribution. Hence arose the 
present appeal. 


Parkin, for appellants, contended that an attempt had been 
made to assimilate an opposition en sous ordre to an execu- 
tion, or satste-arrét, although an important difference existed, 
and this view of the matter was nowhere to be found in the 
french authorities. The one divested the debtor directly of 
the possession of his property; the other only dealt with 
property already under sequestration. Viewing the case 
on general principles, the necessity, in France, of an execu- 
tory title to oppose en sous ordre, had relation only to the 
certainty of the debt thereby ascertained, and not to the fa- 
culty of execution, the law in relation to seizure and exe- 
cution having regard chiefly to the protection of the debtor 
in the possession of his property, so that he could not be 
dispossessed except in virtue of a title of .a character cer- 
tain in all respects, and clothed with certain formalities. 
But it would be seen that where property was already en 
mains lierces, so that no necessity existed to dispossess 
the debtor, a much laxer rule obtained. How much more 
so should it be when the property in question was already 
attached before the Court whose natural duty it was to protect 
creditors and enforce the payment of debts. It should 
also be observed that the title of the appellants was actually 
executory under the french law, no difference being made, 
in that respect, by the change of creditor. (1) It had been 
stated by the last motive of the judgment appealed from, 
that the insolvency of the tutor himself should have been 





(1) Commentary on art. 169 of the Custom of Paris. 
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alleged ;—now it was clear that the appellants were intitled to 
deal with the tutor as an éfre moral, and it was therefore un- 
necessary toallege his personal insolvency. Moreover, it was 
an established principle that the choice of remedy was 
optional with the creditor. It would be unjust to deprive him 
ofa simple remedy, and drive him to two actions, one of 
them an actionto account. The pretension in question was 
also rebutted by the fact that certain persons were entitled to 
the tutorship of their children apart from all considerations 
of insolvency.—With regard to another point, it had always 
been the practice of the Court to permit claimants under a 
notarial deed or other title, in its nature certain and inde- 
feasible, to file an opposition en sous ordre without refe- 
rence to the solvency of the debtor’s estate. They also 
claimed the right tofile their opposition under the express pro- 
visions of the 169th article of the Custom, which subjects the 
estate of a deceased debtor to arrest by a creditor, though 
his title has ceased to be executory by reason of the death 
of the debtor. 


Stuart, Q. C., for respondents, in reply, urged that it was 
evident from the affidavits filed in the case that the debt due 
to the firm of Ryan, Brothers and Chapman was paid off by 
Edward John Charlton, the real debtor; and contended 
that, as he did not deny this tmputation, he had no right to 
renovate the debt so as to cover his pretended board and 
lodging account. Further, that Mrs. Charlton was not a 
judgment creditor of the respondent, having the power of put- 
ting such judgment in execution against the minors, so far 
as Ryan’s judgment was concerned, because, firstly: Such 
power being vested in Messrs. Ryan, Brothers and Chap- 
man, they had not transferred it to Charlton and his wife ; 
the same objection being equally strong in the matter of the 
other judgment. Secondly: Because such judgment be- 
fore being executory against the minors, heirs of the late 
Richard Charlton, ought to have been declared so by a 
competent Court. - The pretended assignees of the debts 
had some eight years for the fulfilment of the latter forma- 
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lity, but they had not done so. Had they instituted an 
action for that purpose, the persons charged with the pro- 
tection of the minors could have then shewn cause why 
such judgment should not be declared executory against 
them. 


MonveE-et, Justice, dtssentiente.—It appears to me that 
the Court below should not, in such a peremptory manner, 
have disposed of a matter in which such an array of facts 
was set up by the parties respectively ; butshould rather have 
permitted the filing of the opposttion en sous ordre, on pay- 
ment of costs, as prayed for by the appellants. Consider- 
ing the importance of the question, it is entitled to a much 
more lengthy discussion and careful investigation than the 
Court below appears to have deemed necessary. There 
should have been a contestation of the opposition in the 
only usual and admissible way. With regard to the delay 
which must have been occasioned by such a contestation, 
all that can be said is that it is a necessary inconvenience 
which is of daily occurrence. An apparent right has been 
shewn by the appellants, in the present case ; and nothing 
can, in my opinion, justify the closing of the door upon 
such an application. 


I dissent, therefore, from the majority of the Court, and 
Iam of opinion that the judgment of the Court below, 
homologating the report of distribution, is erroneous, and 
that it should be set aside, and the parties ordered to take 
such course as to law and justice may appertain. 


DuvaL, Justice.—The Court below, notwithstanding the 
judgments which have been appealed from, has not pro- 
nounced upon the merits of the claim proferred by the ap- 
pellants in this cause, and by reason of which they de- 
mand to be collocated en sous ordre. In this matter, I am 
of opinion that the Court acted in a very judicious man- 
ner; and, so far as the decisions appealed from are con- 
cerned, it has merely prevented the appellants, and in- 
tended opposants en sous ordre, from stepping into the 
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cause at the eleventh hour, and depriving the minors 
Charlton of the use of certain monies which they unde- 
niably require for their daily subsistance. This does not, 
as a matter of course, deprive the appellants of their law- 
fal recourse against the minors in question, in the shape 
of an action for the recovery of any monies or necessaries 
advanced to them. 


The judgment of the Court below, that the appellant in 
the present appeal do take nothing by their motion for 
leave to file an opposition afin de conserver, en sous ordre, 
was, therefore, confirmed. 

Anprrson and Parkin, for appellants. 


Sruarr and Mourpny, for respondents. 





QUEEN’S OS DISTRICT OF MONTREAL. 


In APPEAL. 


Before :—Sir L. H. LaF onrarns, Bt., Chief-Justice, AYLWwIn, 
Duvaz and Moxpezer, Justices. 
ELLioTT, ès qualilé,. .cccssccccccccccccessses Appellant. 
and 
HOWARD, oo ccccscccs cocccccccccccceccscsee Respondent. 





On the report of an.accountant quoted| Sur le rapport d’un auditeur cité plus 
below, the Superior Court condemned the la Cour Supérieure condamna le dé- 
defendant to pay £46 2, the amount de- | fendeur à payer £46 2, le montant ré- 
manded by the action, with costs, includ- | clamé par l’action, avec dépens, y com- 
ing the costs of the acoountant ; the jodg- | pris les frais de l'auditeur ; lo jugement 
ment was reformed in appeal and reduced | fut réformé en appel et réduit à £36 10 5, 
to £36 10 5, but maintained as to the | mais maintenu quant au frais accordé 
costs. awarded by the judgment below, | per le tribunal in , mais sans frais 
bat without costa of appeal, and.:— "appel, et :— 

Held :—1. That the reference to an ac- ugé :—1. Que la référence à un au. 
countant was not sanctioned under the | diteur n’était pas sanctionnée par l'acte 
fudicature act of 1867, 20 Vic., cap. 44, | dejudicature de 1857, 20ème Vio., eap: 44, 
sec. 92, in a case not involving the settle- | sec. 92, dans un cas où il ne 'eglaait 
ment of accounts. | pas de règlement de comptes. 

2. That the report was irregular and| 2. Que le rapport était irrégulier et 
should have been rejected, and that un- | eut dû dtre rejeté, et que sous la section 
der the section referred to, reports of| suscitée les rapports d’auditeurs doivent 
seoountante must be acted upon and ho- | être traités et homelegués comme le sent 
mologated in the same way as reports of | les rapports d'experts. 
experts. 


Jadgment rendered the $lst May, 1860. 


The action was instituted against one Orr, to recover 
£46 2 for board, lodging, and liquors, and cash advanced, 
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as per account furnished. Orr died during the progress 
of the suit; and, after issue joined, the appellant, as tutor 
to the minors Orr, was brought into the cause. 


The defendant pleaded three pleas : 


Firsi—That in July, 1855, he, Orr, was invited with his” 
family to visit the respondent and did so, and passed some 
time with the respondent without stating what time, but 
that neither ‘the defendant (Orr) nor his family boarded or 
“‘ lodged with the said plaintiff, or were boarders during 
any of the time mentioned in the declaration.” 


Second—That even if he so boarded and lodged with the 
plaintiff, the charges were excessive ; he thirdly pleaded 
compensation to the account filed to the extent of £16 5, but 
produced no evidence, except the notarial lease mentioned 
below. 


The replications and answers were general. 


The plaintiff examined several witnesses to prove the 
items of board only. 


The case was heard on the merits, on the 17th March, 
1859, and on the same day, the Court, Bapexiey, Justice, 
rendered judgment, avant faire drott, naming “John G. 
‘ Dinning of Montreal, esquire, accountant, auditeur, in 
‘“ the cause, to examine the accounts of the parties on 
both sides in this cause, and to establish the balance 
“ due to the plaintiff from the evidence of record, or such 
‘ other evidence as may be adduced by the parties, and 
‘to make his report to this Court in the premises without 
‘ delay.” 


The following is the report of Dinning : 


‘© Having consulted with, and examined Mr. Coleman, 
_ “of the Montreal House, and having examined the books 
of Mr. Serafino Geraldi, and ascertained the amount 





319 


“charged therein for the board of the late John Orr and 
“his three sons; having also examined the plaintiff in 
“ this cause (her affidavit filed herewith), and taking into 
“ consideration the filthy habits of the late defendant, and 
“the great trouble, expense and annoyance caused thereby, 
“Tam of opinion that the charges made against the estate 
“of the late John Orr, viz.: amounting to the sum of 
“ forty-six pounds two shillings, as per account filed of 
“ record, are fair and reasonable.” 


(Signed), Joun G. Dinnine, 
Accountant. 


Montreal, 26th May, 1859. 


On the 31st May, the Court, Bape.ey, Justice, render- 
ed the following judgment : 


“The Court having heard the parties by their Counsel 
“ upon the merits of this cause, seen and examined the 
“report of the accountant, and also the evidence of re- 
“cord filed in this cause, and having deliberated, doth 
‘ condemn the defendant, par reprise d’instance, ès qualités, 
“ to pay to the plaintiff, dame Catherine Mary Howard, 
“the sum of forty-six pounds and two shillings, current 
“money of the province of Canada, for the causes, mat- 
“ters and things mentioned and set forth in the declara- 
“tion in this cause filed, with interest thereon, from the 
“16th day of November, 1855, date of service of process 
“in the original action, until actual payment, with costs, 
“including costs of said accountant. 


The appellant contended that the judgment ought to be 
reversed for the following reasons : 


1. No notice of any kind was given by Dinning to 
the appellant or his Counsel ; nor was the nomination 
mentioned by the Judge in Court. No opportunity was 
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afforded to the defendant of producing any evidence ; and 
after the report was filed (on the 26th May) no new inscrip- 
tion was made, and no hearing had on the report. 


2. The case was not: one which ought to have been 
treated as falling under the 92nd section of the judicature 
act of 1857; the matter at issue not “ involving the ad- 
justment and settlement of accuunts,” but simply the 
proof of a few items of a Hotel-Bill. 


3. The accountant evidently based his opinion on the 
affidavit of the plaintiff, which he had no right to take, 
and even if it were to be taken as evidence, it referred to 
items of board only, which if granted in full only amount- 
ed in all to £34 2s. 6d. The other items in the account 
being wholly unsupported by evidence. 


4. The report was simply the report of an opinion, and 
the rule, in effect, named Dinning as a judge or arbitrator, 
with power to hear and decide upon evidence, and not as 
an accountant simply. 


5. In addition to this, there was a notarial lease of the 
moveables set forth in the schedule annexed to the lease 
from Orr to the plaintiff. This lease was for £19 per 
annum, payable quarterly, being the interest on the price 
of the moveables, the first payment whereof fell due 
on the Ist November, 1855, which sum should have been 
deducted. 


Sir L. H. LaFonrarne, Bt, Chief-Justice, held that the 
case was not one which should have been sent to an accoun- 
tant. That the report was irregular and should have been 
rejected, that such reports were, under the statute, to be 
acted upon and homologated in the same way as reports of 
experts ; that as to the board and lodging there was in the 
opinion of the Court sufficient evidence of record without 
the report, and the judgment weuld be reformed as to the 
amount, giving credit for an item of rent under the lease. 
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Duvar, Justice. The report should have been rejected 
by the Court below, if for no other reason than that it was 
calumniatory of the dead. But the case should not have 
been sent to an accountant. 


JUDGMENT :— Considérant que l’action de ia demande- 
resse avait pour objet de recouvrer la somme de £46 2, 
courant, et que le jugement dont est appel condamne la 
partie défenderesse à payer cette somme, tandis que cette 
condamnation n'aurait dû être que de la somme de 
£36 10 5}, dit cours, y ayant lieu de retrancher du mon- 
tant de la demande les deux articles suivants, savoir 
£4 13 9 pour deniers prêtés, aucune preuve n’ayant été 
faite de ce prêt, (1) et £4 17 93 étant le premier quartier 
du loyer des meubles de Orr, échu le premier Novembre, 
1855, et par lui offert en compensation ; que par consé- 
quent il y a lieu de réformer le dit jugement en réduisant 
la condamnation à la dite somme de £36 10 5}, dit cours. 


Confirme le susdit jugement, savoir le jugement rendu 
le 31 Mai, 1859, par la Cour Supérieure siégeant à Mont- 
réal, et ce jusqu'à concurrence, seulement, de la susdite 
somme de £36 10 5} courant, à laquelle, en réformant le 
dit jugement, cette cour réduit le montant de la condam- : 
nation qu’il porte, avec intérêt sur la dite somme de 
£36 10 5} à compter du 16 Novembre, 1855, jour de l’as- 
signation en Cour de première instance ; maintient la con- 
damnation aux dépens et la distraction de ces dépens pro- 
noncés par le susdit jugement ; mais sans frais sur le pré- 
sent appel. | 


Rosrrtson, -A. and W., for appellant. 
Carter, for respondent. 





(1) John Orr, Dr. to OC. M. Cam ampain 
Board for 2 children from 19th J y to 28th august 1865 at 36. Od. per day £15 10 6 


Board Ware and son from 4th to 28th ex at Te 6d. ose 18 15 0 
Ang. Ath cash to you Be, 8th do. 3e. Sd, 0. 258... RELEEEEE 1139 
Cas paid for y Oe cece eee 000008005000 1205000. 3 00 
10 Bottles brandy Be., beer 10e. Oa PETTITTE ETES TENTE EEE 3 09 
Use of carriage and horse from 4th to 28th august 1856: co... 3 15 0 

, £A6 2 0 
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CIRCUIT COURT.—QUEBEC. 
Before :—TASCHEREAU, Asst.-Judge. 


POULIN, . ose soso soso sveooee Plaintif. 
No. 177. Vs. 


LANGLOIS,.... soouse cesse... Defendant. 


Held :—lo. That if the plaintiff Inan{ Jugé :—lo. Que si un demandeur dans 
action of revendication of a moveable | une aotion en revendication d’un objet 
has omitted to conclude in terms sufficient- | mobilier a omis de conclure d’une manière 
ly ample to meet all the emergencies of | suffisante pour rencontrer toutes les éven- 

6 caso, he cannot be allowed to take |tualités de la cause, il ne lui sera 
supplementary conclusions for the reotifi- | permis de prendre des conclusions sup 





cation of the omission. toires pour rectifier l’omission. 
. That the only remedy, in such a| 20. Que le seul reméde, dans ce oss, 
cas, is a motion for leave to amend. est la motion pour amender. 





Judgment rendered the 18th June, 1860. 





The action was in revendication, instituted by the 
plaintiff against the defendant to obtain possession of a 
horse, the property of the former and illegally detained by 
the latter. 


The horse in question was not seized by the bailiff who 
had charge of the writ of revendication, a determined resis 
tance having been offered by the defendant and a number 
of his friends. A writ of contrainte par corps for a contempt 
of Court was thereupon sued out against the defendant and 
proceedings had thereon. In the meantime, however, it 
appeared that the defendant had managed to make use 
of the interval which elapsed to sell, or exchange the 
horse, so that it could neither be found nor seized by 
the officers in charge of the writ: after a variety of 
proceedings had been had a motion for leave to take 
supplementary conclusions was made on behalf of the 
plaintiff. After setting forth the resistance of the de- 
fendant to the writ and alias writ of revendication 





Copy OF PLAINTIV®’S APFIDAVIS, 


“ Ha examined the account in this cause filed, i, amounting to £46 2, end 
having terrogated as to the items “charged in said account, nos. 1 and 3, 
«I Wear chat to best of any knowledge and belief the suma therein 


‘© charged, 3s. 9d. and 7s. 6d. was the smount to be by the late Jobs 
sf ‘Orr, for the board ‘of himeoff an oa thes three ‘Bigned, 4) ee one, 
‘*Sworn before me, at Montreal, this ten egith Pa Anh of Maro, 10600 ed 
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issued in the cause, and the fact that the defendant had 
managed to make away with the horse in question, by sale 
or exchange, and that it had not, therefore, been yet seized, 
the motion concluded in these words :— The plaintiff 
“ therefore moves that he be permitted to take supplemen- 
. tary conclusions (supplétotres) in addition to those by him 
“ already taken in the declaration by him made and filed in 
“ this cause ; and doth pray further that the said defendant 
“ be condemned to pay unto him the sum of twenty five 
“ pounds currency, being the value of the said horse, be- 
“ sides the further sum of ten pounds currency, for damages 
‘ which he has already claimed in his said declaration, 
“ amounting in all tothe sum of thirty five pounds cur- 
‘“‘ rency, for which sum the present action has been insti- 
“ tuted.” 


The parties having been heard on the motion by their 
respective counsel. 


TascHEREAU, Justice.—La permission de prendre des 
conclusions supplétoires ne s’accorde que dans certaines 
actions que le demandeur intente dans le but de parvenir à 
un résultat que lui est inconnu au moment de l'institution 
de son action, telle que l’action en exhibition de titres de 
la part d’un Seigneur contre son censitaire, dans laquelle 
le demandeur conclut, en première instance, à ce que le dé- 
fendeur soit tenu de lui faire exhibition de ses titres, et se 
réserve de prendre de nouvelles conclusions après l’exhi- 
bition, La Cour du Banc de la Reine a sanctionné ces nou- 
velles conclusions dans la cause de Gugy et Chouinard. (1) 
Mais je dois avouer que ce n’est pas sans difficulté que ce 
même tribunal en est venu à cette décision, tel qu’on peut 
s’en convaincre en référant au motivé du jugement. (2) Dans 
le cas présent le demandeur devait anticiper toutes les dif- 
ficultés qui pourraient lui être offertes de la part du défen- 
deur; et il aurait dû conclure en première instance, non 
seulement à la revendication de l’objet, mais même à ce 


1) 3 Revue de Législation, p. 506. 
(2) Told, p. 328 
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que le défendeur fût condamné à en payer la valeur dans 
le cas où, par son fait, ce défendeur se fut mis dans l’im- 
possibilité de représenter l'objet revendiqué. Cette omission 
ne se peut remédier que par une demande en amendement 
de la déclaration. Je me fonde aussi pour renvoyer l’ap- 
plication du demandeur sur l’autorité du Nouveau Déni- 
sart, verbo Conclusions, p. 83, $ 3, quiest en ces termes. 


6é 
6G 
ce 
[4 4 
cé 


ce 


Les parties et leurs défenseurs ne sauraient faire trop 
d’attention à la rédaction des conclusions qui font le fon- 
dement de toute la procédure. C’est souvent de conclu- 
sions bien ou mal prises que dépend le succès d’une 
affaire. (Celui qui varie dans ses conclusions, et qui 
occasionne par là des frais, doit les supporter.” 


The motion was rejected accordingly. 
Bossé and Bossé, for Plaintiff. 


PLamonpon and Dfcuine, for defendant. 
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QUEEN’S BENCH, 
APPEAL SIDE. 


DISTRICT OF MONTREAL. 


Before :—Sir L. H. LaFonraine, Bart., Chief-Justice, 
Aytwin, Duvaz and Monpezer, Justices. 


DEssaRDiINs,.... 000000 900 5009 906008 002906 00e Appellant. 
and 
La Banque DU PEuPLE,........,,........ Respondent. 


In November, 1853, the plaintiff be- 
came adjudicalaire, for £11 
sold at sheriff's sale, in a suit of La 
Banque du Peuple vs. Donegani ; the 
La pan of the sale were ordered by 
udgment of distribution to be paid to the 
bank, opposant in the cause. 

By a survey made by the adjudicataire 
on the 15th January, 1857, it appeared 


En novembre, 1853, le demandeur se 


, of a Fief | porta adjudicataire, pour £1100, d’un 


fief vendu par décret, à la poursuite de 
la Banque du Peuple vs. Donegani ; par 
jugement de distribution, il fat ordonné 
que le produit de la vente serait payé à 
la banque, opposante dans la cause. 

Par arpen fait par l’adjudicatuire, 
le 15 janvier, 1857, il fut constaté que 


that the property described ss containing la propriété désignée comme contenant 


400 arpents, unly contained 188 ; on the 
15th September, 1857, the adjudicataire 
brought his action to recover from the 
bank £583 being the proportionate de- 
duction for the deficiency, défaut de 
contenance. 


Held :—1. That the action was brought | 


within a reasonable delay, notwithstanding 
Donegani’s insolvency, and that the bank 
had, on the 27th March, 1857, recovered 
£4,053 13 from Quesnel, cessionnaire 
of Donegani, as the balance of the debt 
due by Donegani to the bank, and re- 
cognized and accepted the transfer of 392 
shares of stock in the said bank, held in 
Donegani’s name, which shares, by the 
terms of the Act of [noorporation, Done- 
i, as shareholder, could not have trans- 
erred without first paying all he owed 
to the bank. 
2. That the defendant, in the previous 
action, Donegani, need not be put en cause. 


3. That the adjudicataire having 
through error as to the true extent of the 
property, paid the full price of his adju- 
dication, and the bank having, as an op- 
posant in the cause, received the same, 
was bound to refund the excess. (1) 


400 arpente, n’en contenait que 188; le 
15 septembre, 1857, l’adjudicataire porta 
son action contre la banque pour £683 
étant la réduction sur le prix, en propor- 
tion au défaut de contenance. 


Jugé :—1. Que action avait 6t6 ins- 
tituée dans un délai raisonnable, noo- 
obstant Vinsolvabilité de Donegani, et 
que la banque eut le 27 mars, 1857, 
reçu de Quesnel, cessionnaire de Done- 
gani, £4053 13 balance de ce qui était da 
par Donegani à la banque, et sur ce re- 
connu et aocepté un transport de 392 ac- 
| tions de la dite banque, au nom de Done- 
gani, lesquelles actions, aux termes de son 
acte d’incorporation, Donegani, comme 
actionnaire, n’eut pa transporter sans 
s’acquitter d’abord de ce qu’ il devait à la 
banque 

2. Qu’il n’était pas nécessaire de mettre 
le défendeur dans Ja première action, 
Donegani, on cause. 

3. Que l'adjudisataire ayant par erreur 
quant à la contenance de la propriété, 
payé le montant en entier de son adjudi- 
cation, et la banque, opposante dans la 
cause, l'ayant reçu, était tenue de re- 
fondre l’excédant. 





Judgment rendered 


the 3ist May, 1860. 





The action was brought by Desjardins against the 


People’s Bank 10 recover £5883, for a deficiency in the ex- 
tent of a Fief, of which he became the purchaser at 
sheriff’s sale in a suit of La Banque du Peuple vs. John 





(1) 9 L. O. Rep. p. 108. 
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Donegani. The price paid was £1,100, and the deserip- 
tion of the fief was given in the sheriff’s deed of the 8th 
November, 1853, as follows : 


Une terre en fief, relevant à foi et hommage, située à 
l'extrémité ouest de l’Isle Perrot, sur la côle opposée à 
‘© Vaudreuil, contenant quatre cents arpents, c’est-à-dire, 
‘© fout ce qui peut se trouver dans les limites suivantes, à par- 
‘‘ {ir de la ligne de Jean Moreau, au sud-ouest suivant le 
bras de la rivière séparant la dite Isle Perrot de l'Isle de 
‘t Montréal, et s'étendant vers le nord-est au terrain des re- 
 présentants Joanisse, de là, allant dans une direction sud- 
‘° est le long de la ligne des représentants Joanisse, jusqu’à 
‘4 l'intersection de la ligne avec celle de Joseph Lalande, avec 
‘© une maison, hangard et autres bdtisses dessus construites.” 


The Fief contained only 188 arpents and fifteen perches 
in superficies, as was ascertained by actual survey, andthe 
action was brought to obtain a proportional restitution of 
the price, the plaintiff alleging that the monies forming 
the price of the Fief had been distributed by the judgment 
of the Court and had been received by the bank, which was 
therefore liable to reimburse the same as paid by error, 
without knowledge on the part of the plaintiff of the defi- 
ciency in the extent of the Fief. 


To this action‘the defendant pleaded by défense au fonds 
en droit, and three exceptions ; also.a défense en fait. The 
first exception alleged that the fief was sold not by mea- 
sure, but as a corps certain. “Ce qui pourrait se trouver 
‘“ dans les limites, etc.” That the plaintiff was well aware 
of the extent of the fief; that moreover his recourse was 
not against the bank, but against either the sheriff who 
made the seizure, or against Donegani who had profited by 
the proceeds of the sale going to pay his debts ; that by 
the length of time that had elapsed before notice of azy 
deficiency was given to the bank, it had lost its recourse, 
more particularly upon 392 shares, stock of the bank, held 
by Donegani, which, under its charter, 7th Vic., cap. 66, 
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could not have been disposed of without payment first 
made of what might be due to the bank ; that the stock 
had been transferred by Donegani, and that in March, 1857, 
the action being brought only in September, the cesston- 
naire of Donegani had paid the bank the balance of the 
debt due to it by Donegani, and the transfers of the stock 
had been accepted and recognized by the bank ; that Do- 
negani being en déconfiture, the bank had no recourse to 
recover back any monies which the plaintiff might recover 
‘n the suit. 


The second exception set up, in effect, that since the 
pirchase the plaintiff had received £600 from the Grand 
Tank Company for a portion of the fief sold to the Com- 
pay, and also £300 for stone and timber sold, and had 
_ als) received greater advantages from a ferry attached to 
thefef, and that the only action competent to the plaintiff 
Wasan action to resiliate the sale, rendering an account of 
wha he had got out of the property. 


Tle third exception set forth that the fief was sold with a 
house and other buildings, and with a valuable ferry at- 
tachec thereto, that if the plaintiff could recover, it could 
only te in proportion to the value, and not to the super- 
ficies ef the part of the property of which he had been de- 
prived.and praying an expertise to establish the diminution 
in valu: by means of the défaut de contenance, regard being 
had tothe whole price of adjudication. Answers general : 
a'so a réponse en droit to the second exception, which was 
odered to be reserved till after evidence taken. 


On behalf of the appellant, it was contended : 


That it was unnecessary to decide whether the property 
ws sold as a corps certain as the judgment would not rest 
aithat point, nor asto the other point asto how far the bank 
cold say to the plaintiff, “ you should have discovered the 
deciency sooner, Donegani is insolvent, and by your laches 
Ihve parted with my security in accepting the transfer 
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of Donegani’s shares in the bank, made to Quesnel, which 
I was not bound to do until Donegani had paid all he owed 
me.” 


The question was whether an opposant who had received 
the proceeds of a sale of real estate was responsible 
in an action quanti minoris. In France, opposants were 
held liable, and the plaintiff, poursuivant le décret, was also 
held liable. The authorities shewed this, and the Judge en 
première instance acquiesced in the views they expressed. 


But he held this action as not properly brought. It wis 
a simple personal action, whereas he held that the décet 
must be set aside or rectified before such an action coud 
be maintained. The sheriff gives the title the saisi cald 
have given ; such title therefore was authentic, and all 
parties interested must be before the Court ; the evicion, 
or, what is the same thing, the deficiency, might tha be 
established, and that once done, cuntradicloirement,  ac- 
tion would lie en répétition, but not till then as it wis the 
nullity de décret that gave rise to the action. 


Judgment in Superior Court, 3lst December, 188. 


Considering that the said plaintiff hath failed to egablish 
that by law any such action as that which is now >rought 
to recover from the defendant the value of the deficency of 
the quantity of land claimed by the present actior, ex'sts 
in law; and further considering that such deïciercy 
of land, the value of which is now sought to be recovered 
in and by the present action, can only be legally seitkd 
by an action to reform. or correct the description of te 
quantity of land, stated in the title to the said land to hve 
been conveyed by the sheriff of the district to the sid 
plaintiff, under the adjudication made by the said shdff 

. by authority of law ; and further considering that for he 
purposes of conveying the title to the land so sold andid- 
judicated, the said sheriff is by law the representativ of 
the party defendant, on whom the said adjudication was 





we me eee 


eee we 
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made, and that such deficiency, if any exists in the land 
so conveyed, can only be ascertained in an action in 
which the said safsi is a party, as being in law considered 
the vendor, acting by the said sheriff, as aforesaid, together 
with the poursuivant le décret, who alone, in such case, as 
parties to the adjudication, are légitimes contradicteurs in 
such contestation. And further considering that until such 
deficiency shall have been so established, the title granted 
by the said sheriff operates as a bar to any action merely 
personal ayainst the said plaintiff, as having received 
the proceeds of the said sale and adjudication of the said 
land, as being in full force and effect, and is conclusive 
evidence in law between the said plaintiff and the said 
defendant of the truth of its contents, until it shall have been 
legally set aside or reformed.—The Court doth dismiss the 
action of the said plaintiff, with costs. 


On behalf of the appellant it was contended that the ad- 
judicataire, as well as an ordinary purchaser, had a right 
to be indemnified in proportion to the loss sustained by the 
défaut de contenance ; that as plaintiff, suing out the execu- 
tion against Donegani, the Bank was garant to the adjudi- 
cataire of the proceedings had on the décret in the cause, 
and was liable also as the opposant who had received 
the proceeds of the sale, to refund the money, it having been 
paid for property which did not belong to the defendant ; that 
the money having been paid by error it could be recovered 
in an action condictio indebili, which could only be brought 
against the party who had received it. 


That if the action had been brought to rectify or set aside 
the décret, Donegani must have been put into the case, but 
this was an action only to recover the money paid by reason 
of the error referred to; that as to the delay in discovering 
the deficiency, it arose from the adjudicataire trusting to 
the regularity of the sherifls proceedings, and to the good 
faith of the Bank, but that no renuntiation or waiver of his 
rights could be inferred from the delay. 


= 
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It was urged on behalf of the respondent, that the sale 
was of a corps certain, of what was comprised within given 
limits ; that the judgment sought by the appellant, would 
have the effect of setting aside the judgment of distribution 
by which the Bank had been collocated, and that, before 
this could be done, the décret should first have been re- 
formed, and for this purpose the sheriff and the defendant 
should have been proceeded against, as the parties inte- 
rested in maintaining the regularity of the proceedings on 
the décret. | 


That it was true the purchaser of a property sold by pre- 
cise measure, could always obtain a diminution of the 
price if the deficiency amounted “ à un quinzième ou à 
un vinglième près ;”—that the adjudicataire at sheriff’s 
sale had a similar right before payment of the price, or 
before its distribution. Was it the same after distribution 
of the price ? ! 


All the authors gave a recourse against the defendant 
who had profited by having the money applied to the dis- 
charge of his debt. Some authors made the plaintiff, pour- 
suivant le décret, liable, especially when the sale was set 
aside for want of form. 


The creditor last collocated was held by some authors as 
liable to refund, but only under certain restrictions.—He 
must refund if his position was not made worse as against 
his debtor, but not if he had destroyed his titre de créance, 
discharged his sureties or lost his mortgage by prescrip- 
tion. In most cases, the loss, as in this case, arose from 
the negligence of the adjudicataire. The monies were in 
the sheriff’s hands for about seven months; the sheriff’s 
deed was dated in November, 1853, the adjudicataire was 
proved to have had his place of business opposite the fief ; 
the survey of the fief, which established the superficies as 
only 188 arpents, was made in January, 1857, and the ac- 
tion was brought in September, 1857, During this inter- 
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val, the bank had parted with its security on the stock 
held in Donegani’s name. It was true that no precise 
time was fixed by our law within which to bring the ae- 
tion, it was left to the discretion of the Court, and this dis- 
cretion should be exercised by not punishing the respon- 
dent for the neglect of the appellant. 


Axzwiw, Justice, dissented from the judgment about to 
be rendered. He would have confirmed the judgment of 
the Court below. He held that the action as now brought 
could not be maintained. The action should have been a 
special one, and Donegani, the defendant in the first 
cause, should have been a party to the action. 


Besides, he held the sale was a sale per aversionem, a 
sale of a corps certain, the sale of a fief composed of all 
the land to be found within such and such boundaries, 
the adjudicataire saw what he bought and knew the 
boundaries. 


In the former case, the bank was collocated for part of 
the monies on giving security for the dower of Mrs. Done- 
gani. Yet in this case, the condemnation was absolute. 


Sir L. H. LaFonrarme, Bt., Chief Justice, recapitulat- 
ed the pleadings and held the action properly brought, as to 
the third plea he held that an expertise was not necessary. 
The Ferry could not be sold by the sheriff’s sale. He held 
the deficiency was clearly shewn to the extent of 212 ar- 
pents, and as to the delay in bringing the action, the notice 
ofthe deficiency was given, and the action brought, within 
a reasonable time. 


MonpeLreT, Justice, said that the sale was not, in his 
opinion, of a corps certain. 
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Bapetey, Justice. The adjudicataire was deceived 
when he paid the full price, the bank got the money, there- 
fore the action was a direct action against the bank. The 
authorities were exhausted by the counsel. But he would 
refer to Pothier, Pro. Civ., p. 277, and to Merlin, vbo. Saisie 
Immobilière, where payment made under similar circum- 
stances was called a payment fondé sur l’erreur. 


DuvaL, Justice, dissented from the judgment. The ac- 
tion should have been directed against Donegani. It was 
a sale of the defendant’s property. As to the distribution of 
the monies the adjudicataire had nothing to do with that. 
Suppose the prix dadjudication lost, destroyed by fire— 
whose loss would it be, not the loss of the creditors ? The 
monies belonged to Donegani, and he should have been 
put in the cause, and it was the duty of the plaintiff, as do- 
minus lilis to do so. He held that repetition of the money 
ought to be had, but Donegani not being in the cause he 
differed for that reason as to the judgment to be rendered. (1) 


The motives of the judgment were in effect the follow- 
ing :— 


Considering that, in 1853, the appellant became adjudt- 
catatre, in a suit of La Banque du Peuple against Done- 
gani, of a fief described, &c., for £1100, paid into the 
sheriff’s hands, and received by the respondent as credi- 
tor of Donegani under a judgment of distribution of 26th 
June, 1854. 2. That the fief instead of 400 arpents, con- 
tained only, at most, 188 arpents, and that the appellant, led 
into error as to the contents, (contenance) bid up the Fief 
to £1100, and paid unduly and too much, to the ex- 
tent of £583, of which the respondent profited, and which 
by reason thereof the appellant has a right to demand to be 
reimbursed, with interest from the 26 June, 1854. 3. That 
there was error in dismissing the action, &c., reverses judg- 





(1), Anthorities referred to :—Pothier, Pro. Civ., p. 254:—5 Prud. Usufrutt, 
no. 2236 :—2 Troplong, Vente, as to Rescision. 
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ment, and condemns the bank to pay £583 and interest 
from 26 June, 1854, to one Bondy, cessionnaire of the ap- 
pellant, and intervening party, with costs; the appellant to 
pay the costs of intervention. 


Axzwin and Dvuvat dissenting. 


R. and G. Lariammg, for appellant. 
Cuernizra, Dorion and Dorion, for respondent. 





QUEEN'S BENCH, DISTRICT OF QUEBEC. 
Before :—Sir L. H. LaFonrainx, Bart., Chief-Justice, 
Ay.iwin, Duvaz, Monpezer and Bape.ry, Justices. 
ATKINS El UT. re cecccecccesccseccecsscccces Appellant. 


and 
Tax Quesec Buicnine Society............ Respondent. 





Held :— lo. That an opposition afin| Jugé:—lo. Qu’une opposition afin d’an- 
d'annuler may be made toa a writ mdr naler, peut être faite à un writ de vendi- 
ezponas, when su on is ezponas, quand teile opposition est 
foanded upon the alle M 'of the | fondée sur une Tullité supposée du writ 
writ itself, or the irre ity of the pro-| même ou sur quelque irrégularité des 
thereupon. procédés sur ice 
20. That the party opposant does not} 20. Que l'opposant en pareil cas n'est 
require the flat of a Judge before his oppo-| pas tenu d’obtenir le fiat d’un Juge 
sition can be received avant que son opposition puisse être re- 
que. 





Judgment rendered the th June, 1860. 


This was an appeal from a judgment rendered by the 
Superior Court, at Quebec, on the 4th. day of November, 
1859, dismissing the opposition afin d’annuler of the ap- 





of a appellant: :—2 Revue de bee ear p- PT Grey vs. Todd :— 
athe aria’ art. 389, p. 778 : + But Tr. doa Crises" 82, ro, iB. 

t. a a es Criées, no. 15: 

Dupleasis, Tr. dos Criées, pp. 864, 865 448. no.” 330 :— 


1 Troplong nent Re 
Lachiise, P p- 239 :—Rep., ere, “ro. ‘Baisi Obiliare, ‘8, no. 2 :—Guyot, 
Rép., vbo. Adjudication, pe —Pothier, Pro Oiv. pp. 254, 255 :—Nouveau 
. 46, no. Fa 2 jpoudon p. 729 : —1 Duvergier ee = 
» no. 432, p —5 Carré ot Chauveau, Pp. 668, és8. Qu 

nt. 3, peng 


82:10 Du —Comment. Delvinoo 144, 145 
pro ra mé p. ES ° art PP = 


ents authorities :—Despeisses, part. 1, lib. 1, sect. 5, nos. 29, 31 et 40, 
Ed, pp. 59, 60 :—4 Ferrière, Cout. aie Paris 


14, 4 Ro. $3 :—13 Duran 
Ur Lt mer do. Beene Spina 144, notes :—10 to, 
pere-Ponllain 654, a6, con. —l Tropic; Vente, pp. 550, no. 
3L.0. Hep. p. 458 :—LeMerle SEE Liv. $ tit. 7, sect. 3, no. 1 


—10 Pandectes Françaises, ‘p- 399 sur l'art. 
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pellants upon a motion by the respondents to that effect, 
without permitting the appellant to proceed to a hearing 
upon their opposition. 


It appeared from the factum of the parties in the case 
that a judgment had been obtained by the respondents, 
against the appellants, so far back as the month of De- 
cember, 1856, and that, in consequence, in the month of 
May following, an execution had been issued against certain 
immoveable property. An opposition afin d'annuler was 
put in by Thornton R. Smith and Harriet Watts; this, 
however, was dismissed upon a demurrer of the respon- 
. dents; but the opposants were permitted to file an oppo- 
sition afin de distraire upon the same grounds as the first 
opposition. The respondents declared their intention not 
to contest this latter opposition, and moved that the oppo- 
sants should proceed to judgment on their opposition in due 
course of law ; and, in default of so doing, within three days 
from the date of such order, that the said opposition be de- 
’ clared null. In December, 1858, the appellants signified their 
intention of contesting the opposition of Smith ef al. In the 
course of the proceedings which followed, the respondents 
moved that the opposition afm de distraire be declared null, 
inasmuch as the opposants had neglected to proceed to 
judgment upon the same, within the delay prescribed by 
the Court. This motion was, however, dismissed, and a 
judgment was rendered, at the same time, granting the 
conclusions of the opposition afin de distraire, in question. 


À writ of venditioni exponas was then issued by the res- 
pondents against the property already seized in virtue of a 
writ of feré facias. To this writ the appellants filed their 
opposition afin d'annuler, which was dismissed as already 
mentioned. 

Parkin, for appellant, maintained that the proceedings of 


the respondents, in following up their execution by a writ 
of venditions exponas, instead of an alfas fers facias giving 
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a new and correct description of the property seized, was 
an obvious nullity. The reasons of the opposition were 
based upon the invalidity of the writ of vendf{iont exponas. 
From this fact it was evident that the’enactment of the 41, 
Geo. III, which had been cited by the respondents could 
have no application in the present case, inasmuch as it 
assumed the existence of a valid writ of venditions exponas, 
and contemplated causes of opposition arising extrinsically, 
never intending to enact the absurdity that sucha writ, 
however defective, could, under no circumstance, be set 
aside. Moreover, the Courts had always taken this view 
ofthe matter by maintaining oppositions to annul such 
writs, for causes arising from the invalidity of the writ 
itself. 


ALLEyYN, for respondents, contended that a party defen- 
dant had no right to file an opposition afin d’annuler to a 
writ of venditiont exponas, without having obtained an 
order, or fiat, from a judge, previous to so doing. The 41 
Geo. III. ch. 7, sec. 11, stated in positive terms that ‘ no 
opposition afin d’annuler, shall be received by the sheriff, 
“to the sale of any immoveable property which may be 
“ had by virtue of any writ of venditiont exponas.” The 
law was, in consequence, quite clear on that point, and 
the appellants were not authorized by law to file any such 
opposition. If this were not so, the ends of justice would 
be frustrated as defendants, and others interested, would 
have it in their power to delay the execution of judgments 
to an indefinite period. 


Sir L. H. LaFonTaine, Bart., Juge-en-Chef, dissentiente,— 
Saisie immobilière pratiquée sur les défendeurs, appelants. 


D'abord, opposition afin d'annuler de la part de T. R. 
Smith et sa femme. Cette opposition fut renvoyée, mais 
le jagement leur permettait de loger une opposition afin de 
distraire ; ce qui fut fait, et cette nouvelle opposition fut 
maintenue. Trois pieds de terrains furent distraits au profit 
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de Smith et de sa femme, et main-levée de la saisie, pro tanto, 
fut donnée par le jugement a ces opposants, mais main- 
levve n’est pas donnée aux défendeurs de la saisie elle- 
même. Ainsi elle continue de tenir pour la partie du ter- 
rain non distraite. Il y avait lieu à l'émanation d’un 
vendiliont exponas. 

À ce nouveau bref d’exécution, régulièrement émané à 
mon avis, les défendeurs ont fait une opposition afin d’an- 
nuler. Le moyen de nullité qu’on y invoque, me parait 
être bien futile, car la première saisie, comme je l'ai déja 
remarqué, tenait encore. Mais ce n’est pas là précisément 
la question à décider. 


L'opposition a été déboutée sur motion des demandeurs. 
Le jugement n’est pas motivé. On pourrait peut-être en 
inférer que le Juge a adopté les motifs énoncés dans la 
motion, lo. absence de la permission d’un Juge de rece- 
voir l’opposition, permission qu’il est nécessaire d’obtenir, 
dit-on, quand il s’agit d’un venditioni exponas, 20. les 
moyens énoncés dans l’opposition ne justifient pas une 
opposition à un vendiliont exponas ; 30. la dite opposition 
est illégale et contraire à la loi; d’un autre côté, les in- 
timés nous disent, dans leur factum, que la seule question 
qui ait été jugée est celle de la permission ou de l’ordre 
du Juge. 


Le statut de 1801 porte qu’il ne sera pas reçu d’opposi- 
tion dans le cas de venditioni exponas. Néanmoins on 
parait avoir apporté un tempérament à cette défense. La 
jurisprudence a permis de recevoir une telle opposition, 
quand elle est fondée sur des causes inhérentes au ven- 
ditioni exponas même, ou survenues après son émanation. 
Mais en pareil cas, on exige le fiat ou l’ordre d’un Juge. 
Cela me parait être juste. (Cette Jurisprudence est en 
quelque sorte sanctionnée par cette Cour dans une cause 
de Fournier et Russell, rapportée dans le ler vol. du Ju- 
rist, p. 118. 
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Ainsi, je suis porté à dire que le jugement dont est appel 
devrait être confirmé. 


AyLwin, Justice, dissentiente.— I feel justified, in the 
present instance, in remarking that nothing can be more 
pernicious than the practice of permitting the making of 
the unlimited number of oppositions which are now so 
commonly used for the mere purpose of delaying the pro- 
ceedings of justice after judgment. Fifty years ago, the 
Court of King’s Bench resolved not to receive any oppo- 
sitions made to writs of vendtltont exponas ; ata latter pe- 
riod, it was decided not to receive them unless accompanied 
by an affidavit. In our own days the evil has attained such 
a magnitude that it would be only a just and proper pro- 
ceeding on the part of the legislature of the country to in- 
terfere, and puta stop, once for all, to a system which, 
undoubtedly, affords the debtor every facility of cheating 
his creditor. I feel fully satisfied that the opposition ais 
@annuler of the respondent in this cause, is frivolous and 
vexatious, and that it should be dismissed. 


I dissent therefore, from the judgment of the Court in the 
present appeal. 


Monpstet, Justice.—As to the first question :—Is ‘there, 
or is there not, such a thing as a valid opposition to a ven- 
ditioné exponas when there is some intrinsic vice or nullity 
in the writ itself, or in the proceedings inherent thereto”? 
If the affirmative be conceded, and surely no one can rea- 
sonably doubt it, then the first question being disposed of, 
we come to the next :— 


20. Is the fiat of the judge necessary ? Not a word about 
that in the law.;—41, Geo. III, c. 7, sec. 11: “ no oppo- 
“ sition afin d’annuler shall be received by the sheriff, to 
“ the sale of amy immoveable property which may be had 
“ by virtue of any writ of venditions exponas.” 


22 
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If the prohibition be such that, in no case whatsoever, 
any «pposition can be made, then, of course, the fiat of a 
judge is a nullity, a direct violation of the law, and the 
sheriff should disregard it, he being, of course, bound to 
obey the law, and not the judge who breaks the law in 
such a flagrant way. 


But if, as I apprehend, such an opposition is, of right, 
receivable, when the writ of venditiont exponas, or the pro- 
ceedings thereupon, are entachés de vices et de nullités, it 
becomes a necessity for the party to file an opposition, and 
that necessity plainly dispenses with such a useless and 
uncalled for formality as the fiat of. a judge, which is not re- 
quired by the rules of practice in the Superior Court with 
respect to any kind of opposition. Then a third question 
arises :— 


Could the Superior Court dispose, upon a mere motion, 
of such an important question as that of the right of filing 
an opposition to a vendilioni exponas, and also as to 
whether the fiat is indispensable ? 


I hold that it cannot be done in such an off-handed way. 


When an opposition is put in, in a merely irregular way, 
though there is a right to dismiss it when regularly done, 
{ admit that such an irregularity may be adjudicated upon 
by a motion; but when a question of law arises, of the 
character of the present, there should be an issue in law, 
and such—in the district of Montreal at least—has always 
been the practice. 


Whether or not it is usual, in any case, to obtain a fiat 
from a judge, is not a circumstance which would in any 
case justify the peremptory dismissal, upon a motion, of an 
opposition to a venditiont exponas. It has been received by 
the sheriff, it is before the Court, interests of some magni- 
tude are therein set forth, and claimed to.be. adjudicated 
upon ; and, forsooth, the Court, instead of waiting until an 
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issue is regularly raised upon sucha claim, summarily 
dismisses the opposition, without assigning any reason, 
but very probably (if we are to believe both parties) for the 
sole reason that what no Jaw requires has not been done. 


I, therefore, am of opinion, that the judgment should be 
reversed, and the parties ordered to proceed in joining issue 
in the regular and usual way. | 


Duva, Justice.—The applicability of the act 41 Geo. III, 
cap. 7, sec. 11, has been discussed at eonsiderable length 
in the case now before the Court, but I do not see that itcan, 
by any means, be said to apply to it in a prohibitory sense. 
It is a perfectly well understood maxim that an opposition 
to a venditioni exponas cannot attack proceedings, nor open 
up matters, previous to Judgment. It must relate totally to 
the writ itself, or to the proceedings upon the writ. I must 
say that I fail to discover that an opportunity for fraud, with 
impunity, is thereby allowed the opposant; he is merely 
allowed an opportunity of proving the truth of his allegation 
relative to the intrinsic nullity of the writ of vendttion? ex- 
ponas itself, or the irregularity of the proceedings thereupon. 


For these reasons, I concur in the judgment of the Court, 
and J am of opinion that the judgment of the Court below 
should be reversed. 


Judgment of the Superior Court reversed accordingly. . 
Anperson and Paexiw, for appellants. - 


ALLEYN, R., for respondent. 
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BEFORE THE LORDS OF THE JUDICIAL COM- 


MITTEE OF THE 


PRIVY COUNCIL. 


Present :—Lorp Jusrice Knicnr Bruce, Sir Epwarp 
Ryan, Lorp Justice Turner, anv Sir Joux Tayror 


CoLERIDGE. 


Held :—lo. That where parties have 
entered into an agreement with a view to 
defraud third persons, the agreement will 
nevertheless be valid and binding as be- 
tween the parties thereto. 

20. That where a deed contains a clause 
stipulating a reference to arbitration in 
the event of dispute, such clause is not 
to be construe.i so as to defeat an essen - 
tial object of the parties to the deed. 


30. That where an absolute deed of sale 
is made, and, simultaneowly with it, 
another deed is passed whereby the pur- 
chaser agrees to reassign the articles 
transferred to him by the deed of sale, 
back to his vendor, upon the perfor- 
mance of a certain condition, and this 
condition is not complied with ; the dee: 
of sale remains in fall force, and the 
purchaser is absolute owner and propris- 
tor of the effects transferred to him in 
virtue thereof. 


Jugé :—lo. Que lorsque des parties 
contractantes ont fait marché avec in- 
tention de frauder des tiers, le contrat 
ne sera néanmoins maintenu comme va- 
lide quant aux parties a icelui. 

. Que lorsqu’an contrat contient une 
clause stipulant un arbitrage dans le cas 
de dissentiment, telle clause ne sers pas 
joterprêtée de manière à rendre ineffi- 
cace un object essentiel des parties au 
contrat. 

30. Que lorsqu'une vente absolue est 
faite, ot, simultanément avec telle vente, 
un autre contrat est exécuté par lequel 
l'soquéreur s'oblige de rétroceder au 
vendeur les effets qui lui ont été trans- 
portés par l'acte de vente, lorsqu'une cer- 
taine condition aura été remplie, et que 
cette condition n’est pes exécutée ; 
l'acte de vente demeure en pleine foros, 
et l'acquéreur devient propriétaire ab- 
solu des effets à lui transportés par tel 
acte. 





Judgment delivered the 30th July, 1860. 


es md 


This was an appeal from the Court of Queen's Bench for 
Lower-Canada, on the Appeal side ; in which Court, the 
Judges being equally divided, a judgment of the Superior 
Court of Lower-Canada in favour of the respondent was 


affirmed. 


The plaintiffs, by their declaration, sought an acconnt 
of the defendant of the value of two vessels, the ‘“ Eliza” 
and ‘ Kate,” built, as they alleged, by them at Quebec, 
and sold by the defendant in England, and of the freight 
earned by them in a voyage to the same country ; and 
whether they are entitled to this account will depend on 
the conclusion to be drawn from the following facts :-— 


The defendant had been, for some years, a ship-builder 
at Quebec, and the occupier of a ship-building yard there. 
In August, 1847, he was desirous of retiring from business, 
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and leased the yard to the plaintiffs, who had become part- 
ners in the trade, for two years and nine months, and he 
sold them all his stock and materials, at the same time, 
for £1,500. 


The plaintiffs forthwith commenced building the two 
ships in question, and, in the progress of the work, pur- 
chased large quantities of timber and materials from the 
defendant and from other persons: but, in the month of 
November, 1847, they found themselves unable to continue 
their business, from inability to raise more money in the 
then state of the money-market. This led to an arrange- 
ment with the defendant, which was embodied and carried 
into effect by as many as six instruments, all of the same 
date, 9th December, 1847; and the question in the case 
mainly depends on the true effect of these instruments, 
which are to be found at length in the respondent’s case, 


pp. 2, 7. 


The number of these instruments, has not unnaturally 
given rise to much observation in the Appeal Court below, 
and has been attributed by the Judges who were for rever- 
sing the judgment of the Superior Court, to fraud and col- 
lusion between the parties. Indeed, the whole transaction 
has been characterized as a mere attempt between them to 
protect the property from the just claims of third persons. 
Their lordships are not prepared to adopt this opinion, but 
the present inquiry is only between the parties to the in- 
struments. Where an instrument between two parties has 
been entered into for a purpose which may be considered 
fraudulent as against some third person, it may yet be 
binding according to the true construction of its language 
as between themselves. It has not been, and cculd not 
well be, argued here, that the instruments were to have no 
operation ; but the supposed fraudulent intention as to third 
persons has been used for the purpose of determining 
which of several supposed constructions they were to have 
between the parties. This is not allowable. The instru- 
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ments, therefore, must be examined in the usual way, to 
collect from their language, as accurately as may be, the 
rights which they conferred on the plaintiffs and defendant 
respectively. 


By the first of these, the plaintiffs, reciting that they are 
the owners of timber in the ship-yard, specified in sche- 
dules attached to the instrument, and are indebted for the 
purchase money thereof to different persons named, among 
whom is the defendant, and that they had offered to sell, 
assign, and transfer to him the timber before mentioned, 
and the frames of two ships, which offer he had accepted, 
do, in consideration of £3,671 6 11 currency, to be paid 
in certain specified proportions and modes, bargain, sell 
and assign the articles aforesaid to the defendant. The 
words of conveyance are most ample, and unequivocal in 
their meaning ; they profess to give the most complete and 
exclusive title, with a large warranty against all other per- 
sons. The second instrument professes to convey the hulls, 
frames, and bodies of the two ships for a consideration of 
5s. This also is absolute and unequivocal in its language. 
Why it was executed at all does not appear ; but chat tt 
was intended or calculated to favor any fraudulent purpose, 
their lordships fail to perceive. The fourth instrament 
cancels the lease of the ship-yard, restores the possession 
of it to the defendant, and makes the lease as if it had ne- 
ver been granted. The fifth instrument is between one of 
the plaintiffs only, John Shaw, and the defendant, and by 
it John Shaw, for the consideration of £1000, acknow- 
ledged to have been paid to him by the defendant, transfers 
and assigns to him two debts of £600 and £400 stated to 
be owing to John Shaw by Richard John Shaw and Sa- 
muel John Shaw respectively, which were to be paid by 
certain specified instalments. And the sixth instrument is 
between the plaintiffs and defendant, and is both an obli- 
gation for the payment of £650, acknowledged to have 
been lent to them by him in the May preceding, and also 
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a mortgage of certain specified lots of ground and beach, 


which, in the same month of May, it is stated had been 
purchased in part with the money so lent. 


These three last instruments throw very little, if any, 
light upon the construction of the two first. They seem to 
have helped in raising the doubt, which their lordships 
have noticed, on the honesty of the whole transaction, as 
regards third persons ; but they furnish nothing on which, 
as we think, any theory can judicially be raised for the in- 
terpretation of the two first as between the parties, and 
since the two instruments speak themselves an unequivo- 
cal language, there would be no sustainable argument in 
the case but for the remaining instrument (the third), which 
has not yet been noticed. And this must now be examined 
at some length, for, no doubt, when the same parties exe- 
cute contemporaneously several instruments relating to dif- 
ferent parts of the same transaction, all must be consider- 
ed together—all must be examined in order to understand | 
each ; apparent inconsistencies are to be reconciled ; and 
where there are real inconsistencies, the governing inten- 
tion of the parties is still to be collected from a considera- 
tion of the language of all the instruments, and effect 
given to it. 


The instrument no. 3 must now be stated. Its recitals 
go back to the first assignment from the defendant to the 
plaintiffs, their operations as ship-builders, and the dif- 
ferent loans they had contracted, their declared inability 
to complete the two ships, their offer to assign to the de- 
fendant the whole of the purchased timber and materials 
on condition of the defendant making the payments enu- 
merated in no. 1, and also the frames of the two vessels, 
and to cancel the lease of the ship-yard ‘ in order that the 
defendant, as it is said, may be enabled to cause the said 
vessels to be completed and finished for sea himself.” The 
agreement to mortgage the beach and premises at Point 
Levy is also mentioned, and also the agreement by John 
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Shaw to assign to the defendant the £1,000 mentioned in 
no. 5. After these recitals, and before we notice those 
which follow, it is not immaterial to observe that their 
subject matter does not appear in the operative part of the 
instrument, which contains no conveyance of anything 
conveyed, no doing over again of anything done, by either 
of the other instruments. The title of the defendant as 
owner of the ships does not rest on this instrument any 
more than the title of the defendant as mortgagee of the 
beach and premises at Point Levy, or as occupier of the 
ship-yard. All these are mentioned in the recital as having 
been agreed to be done ; they are not, however, done in 
this instrument, obviously because they had been by the 
separate instruments already stated. But it will be seen 
that the effectual operation of those instruments is assumed 
in the operative clauses now to be stated ; and it is made 
the basis of the stipulations of this instrument, that under 
the others the present interest has passed to the defendant. 
For the recital goes on to state that he will reassign, trans- 
fer, and make over to the plaintiffs the ships and all other 
the premises assigned to him on condition “ that they re- 
imburse him all moneys that he hath already, or may here- 
after lay out in finishing the ships, and in relation to the 
premises aforesaid with interest, and the usual commis- 
sion of 34 per cent upon all disbursements paid, and 
agreed to be paid, as aforesaid.” And they agree that 
they will accept the said assignment, and that they will 
pay the stipulated sums with interest and commission on 
or before the sailing of the ships from Quebec, and in the 
meantime they agree that they will give their personal at- 
tendance in the finishing of the ships until they are safely 
launched, ready for sea, and loaded, without any charge 
to the defendant. 


Then come the operative parts of the instrument :—First, 
on the part of the platntiffs that they will give their perso- 
nal attendance in the building, finishing, and completing 
the ships, until they are ready for sea, loaded, and com- 
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pleted under the direction of the defendant, with stipula- 
tion for the providing of sails and all other necessaries to 
make them seaworthy, of the best quality, at his expense. 
Secondly, they engage that the ships shall be ready for sea 
and loaded, with crew, provisions, and outfit, on or be- 
fore the 15th of June then next, for a sum not exceeding 
£10,000, which sum is made up of those already advanc- 
ed, and a residue of £4,642 4 8, to be further supplied 
by the defendant. Then follows a stipulation on the part 
of the defendant, who agrees that upon the plaintiffs pay- 
ing, or securing to him, the monies paid or agreed to be 
paid for the building and completing of the vessels, and 
all disbursements paid and to be paid on account of them, 
the materials, workmen, and other things whatsoever, to- 
gether with interest upon the actual disbursements, and 
commission of 3} per cent, he will assign and make over 
to them the two vessels in the usual manner, provided they 
well and truly pay the same previous to the sailing of the 
vessels from Quebec. Thirdly, follows an engagement by 
the plaintiffs, that as the consideration for such sale and 
assignment they will make the payments last specified, 
and to avoid any question the sums already paid, or agreed 
to be paid, in discharge of their engagements to third par- 
ties, are mentioned as being included therein. Then fol- 
lows a clause for referring the settlement of accounts in 
the event of any difficulty arising, and so the instrument 
ends. But it should seem by a memorandum added below 
the signatures of the parties, that the plaintiffs having de- 
clared that they considered the finishing the vessels would 
require an additional £1,000, the defendant agrees to ap- 
ply the £1,000 which John Shaw had assigned to him by 
the instrument no. 5, on its payment to him, to that pur- 
pose. 


The instruments have now been stated, and it appears 
to their lordships that the meaning of them is clear, and 
that they present a very intelligible, and consistent, and 
probable case. The defendant having been a ship-builder, 
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and desiring to retire from that business, and the plaintiffs, 
one of them his brother, who had been in his employ in a 
prominent capacity in that business, having formed a part- 
nership, the former is content to let and the latter to take 
the ship-yard for a short term, and the former sells and the 
latter purchase the materials therein. They commence the 
business, but obviously with insufficient capital ; the de- 
fendant assists them in the purchase of more materials, 
and two ships are begun ; the money market turns against 
them, and they are, in a short time, in difficulties, which 
they cannot surmount. They desire to retire from the 
business The defendant, who has strong motives to se- 
cure the advances already made, and not improbably ac- 
tuated by personal regard, comes to an arrangement with 
them ; he agrees to take the vessels as they are and the 
materials in consideration of those advances, and the tak- 
ing on himself their liabilities to certain trade creditors, 
and releasing them from their lease of the ship-yard, and 
here the arrangement might have ended. If it had stopped 
here, it is probable that some more minute examination 
would have been made as to the respective values on 
either side ; the unfinished vessels and materials on the 
one hand, the advances and liabilities on the other : 
whether that would have made any considerable difference 
is not clear, nor is it important to inquire. Because the 
arrangement did not end here, the defendant, on his part, 
had, probably, no desire to resume, permanently, the 
business which he had only just withdrawn from, and they 
who alleged that their present inability to go on arose from 
the temporary state of the money market, were obviously 
desirous of resuming it at a future or more favourable pe- 
riod. They therefore agreed to give their personal alten- 
dance gratuitously in the completing the vessels, and bind 
him to spend to the extent, first of £10,000, and subse- 
quently, in a certain event, to apply an additional £1,000 
to that purpose. Thus they secure the completion of the 
vessels ; and though they were not their vessels, and they 
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might seem at first to have no interest in what became of 
them, yet they acquire a contingent interest by the stipula- 
tion following, that when finished the defendant shall 
reassign the vessels to them. To this the defendant agrees, — 
but, as might be expected, he stipulates not only for re- 
payment of his loans, advances, and liabilities by a con- 
dition precedent to the assignment, but also that the re- 
payment shall be made before the ships sail ; in substance 
he agrees to resell on payment, in which case he is to be 
considered as having advanced the money, and requires 
interest and commission as on an advance ; but he does 
not agree to do this indefinitely—a time is fixed, the sail- 
ing of the vessels, which, after their crews, outfit, and car- 
goes on board, cannot in usual course be any longer de- 
layed : the payment is to be made before that, or the right 
to a reconveyance will be gone. 


Upon the plain language of the instruments, and on con- 
sideration of the circumstances existing at the time of their 
execution, their lordships think it clear that this was 
nothing like a mortgage, but was an absolute sale, to 
which was attached a conditional right of repurchase, to 
be exercised, if at all, on the happening of a certain event, 
the period for the happening of which was fully and 
equally within the knowledge of both parties. Nor does 
the agreement to refer to arbitration the settlement of the 
accounts raise any difficulty. This must not be construed 
so as to defeat an essential object of one of the contract- 
ing parties. The plaintiffs knew well that expenses would 
be incurred from day to day, down to the very sailing of 
the vessels : they must have known that to delay the sail- 
ing after they were completely ready for sea could never 
have been contemplated ; and yet they have in effect con- 
tended that by creating, or asserting the existence of a 
difficulty, and insisting on a reference in which many 
days might be consumed, they could acquire a right to de- 
jay their time of repayment and the sailing of the vessels 
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indefinitely. This seems an unreasonable construction of 
the clause ; but the facts of the case make the construction 
of it unnecessary, as will be seen in the sequel. 


This being their lordship’s opinion, founded on the in- 
struments themselves, it is scarcely necessary to observe 
that a mere suspicion of a fraudulent intention to protect 
the property against the just claims of other persons will 
not suffice to show that the transaction was wholly co- 
lourable as between the plaintiffs and defendant them- 
selves, nor, if the transaction is to be treated as a real trans- 
action, such as it appears on the surface, as between 
themselves, which their lordships consider it ought to be, 
will it be vitiated, and rendered of no avail, because it 
may have the effect of defeating the claims of other 
creditors of the plaintiffs. 


It remains, then, to consider the subsequent conduct of 
the parties. Now it appears that the vessels were com- 
pleted as the instrument would have led one to expect, the 
plaintiffs continuing to act in the yard as before, and the 
defendant interfering from time to time, giving directions, 
finding money for the wages, and occasionally paying the 
men ; the defendant’s name or sign being put up over the 
gate of the yard, and the vessels registered in his name. 
All this, it is true, might be consistent with what the 
plaintiffs contend for: it is also perfectly consistent with 
the view which their lordships take. They do not rely on 
it as substantive proof ; it is enough that it is not inconsis- 
tent with what the instruments on their face import. 


The vessels were in all respects ready for sea towards 
the end of July, and on the 13th July the plaintiffs were 
served with a notice that they would be ready for sea on 
the 20th, and they were called on to repay the moneys due 
under the agreement on or before that day. At this time 
it would seem that the plaintiffs were at variance with 
each other: one of them, Richard Jeffery, admitted the 
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inability of the firm to pay the demand, and that in con- 
sequence the defendant must sail the vessels on his own 
account ; the other, Shaw, made difficulties, first in res- 
pect of the accounts, and latterly relied on the arbitration 
clause. Their lordships are clearly of opinion on the evi- 
dence that this defence is not available to the plaintiffs : 
they have no doubt that it was resorted to for the mere 
purpose of delay, that the plaintiffs had not the means of 
paying the demands however modified, that the sums ac- 
tually expended by the defendant, and not brought into the 
accounts rendered, would have far exceeded any reduc- 
tion which would have been made in the course of arbi- 
tration, and lastly that the accounts rendered were, before 
the sailing, gone through by a clerk of the defendant, and 
the plaintiff Jeffery, and, with the exception of a single 
article questioned, admitted to be correct. They are not 
satisfied, therefore, that the case has arisen which makes 
the submission to arbitration imperative, and they have 
already stated their opinion that the clause of reference is 
not to be so construed as to defeat the main object of the 
instrument in which it is found. 


Their lordships, therefore, are of opinion that upon the 
facts, and without reference to the difficulties which arise 
upon their own pleadings in the way of the plaintiffs, their 
case fails. In the learned argument for them it was re- 
peatedly asked, if this wasa sale of the vessels, what 
was the price ? To this question the answer is easy ; the 
vessels were sold in their unfinished state, but not alone ; 
the materials in the yard were sold with them, and the 
price for both was the money already advanced, and the 
assumption of the liabilities already incurred. But this 
answer, though true, is an answer to a captious question, 
which separates one part of the whole transaction from the 
rest ; for it was a sale with the additional right of re-pur- 
chase attached to it, and that right with all the stipulations 
on both sides dependent on it must be taken into the ac- 
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count, if the considerations on -both sides are to be fairly. 
judged. 


Their lordships will, therefore, humbly advise Her Ma- 
jesty that the judgment of the Courts below should be af- 
firmed, and that the respondent should receive the costs 
of this appeal. But they do this without prejudice to any 
claims which may arise in respect of the instruments nos. 
5 and 6. On these, as not arising strictly on the present 
pleadings, and not having been distinctly brought before 
their lordships, they do not express any opinion. 





APPEAL SIDE. 


QUEEN’S Sion DISTRICT OF QUEBEC. 


Before :—Sir L. H. LaFonrarne, Bt., C.-J., Ayzwin, Duvat, 
MonbDEtetT, and Bane.ey, Justices. 
GRAINGER ef al... soso coves sccecesesces Appellants. 


and 
PARKE,..0.00 600006 008008 000000 000880 8 se Respondent. 





Held :—That, in the case submitted,| Jugé:—Que, dans l’espèce, l’action 
the action was rightly brought, although | était bien intentée, quoique l’une des 
one ofthe plaintiffs, who sued in her qua-| parties demanderesses, qui poursuivait en 
lity of exeoutrix in virtue of a will made | sa qualité d’exécutrice en vertu d’un 
in Ireland, did not allege in the declara- | testament fait en Irlande, n'eut pas al- 
tion, that by the law of Ireland an action | légué dans la déclaration que par la loi 
accruod to her as such executrix. de ce pays elle avait un droit d'action. 





Judgment rendered the 20th June, 1860. 





The action out of which the appeal arose, was brought 
by the appellants, plaintiffs in the Superior Court, 
Quebec, to recover the sum of £20,000 being the balance 
alleged to be due for advances upon the building of ships, 
made by the firm of David Grainger and son, of Belfast, in 
Ireland, to the defendant, the respondent, in Canada, by 
means of letters of credit upon the firm of H. J. Johnston 
& Co., bankers in London, England, where the defendant’s 
bills of exchange were accepted and paid, on the credit so 
obtained, and which advances were to be repaid by the 
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proceeds of the sale of the ships of the defendant in Belfast. 
The declaration also contained the usual assumpsit counts, 
and then alleged the decease of David Grainger, at Dublin. . 
in Ireland, and the appointment of his wife, one of the. 
plaintiffs, as executrix of his last will and testament. The 
action was brought in the name of his son and surviving 
partner, John Grainger, and of his said wife, in her quality 
of executrix, and the declaration further alleged, that the 
said executrix obtained probate of the will in the Court of 
probate in the district of Belfast. The declaration con- 
tained a further count, alleging that the defendant promised, 
at Quebec, to pay the plaintiffs the amount claimed by 
them by their action. 


To this action the respondent demurred, on the ground, 
that inasmuch as it appeared by the declaration that the | 
quality of executrix, claimed by one of the plaintiffs, 
accrued to her under the laws of a foreign country, the de- 
claration should have shewn what her rights were as execu- 
trix in that country, and the effect of such foreign law in 
vesting her, as executrix, with the estate or rights of action 
of the testator, and her capacity to bring the action, and to 
join the co-plaintiff in bringing the same. 


The Court below maintained the demurrer, on the fol- 
lowing grounds :— 


* Considering that by the Provincial Statute, 22 Victoria, 
“ cap. 6, foreign executors are recognized, and their legal 
“ capacity declared to be of equal validity and effect before 
all courts in Lower Canada, as in the country or place 
“ where the will of the deceased may have been made; 
“ and considering that the said Maria Belinda Grainger, 
6 who sues in the present cause as executrix of the late 
David Grainger, her husband, who made his will and 
“ died in Ireland “as appears in the declaration in this 
“ cause” does not allege, in and by her said declaration, 
“ that by the laws of Ireland, as such executrix, as aforesaid, 
“ she is vested with any rights of property in the succession 
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‘© of the deceased, or with the right of action for the recovery 
“ of the debts due to such succession, and, more particularly, 
s¢ with the right to sue for the recovery of the debts due to 
“ her said late husband, as partner in the firm of D. Grainger 
‘ & Son, and that without such allegation the plaintiffs do 
“ not disclose any right of action against the defendant, 
‘¢ doth maintain the said défense au fonds en droit, and 
“ dismiss the plaintiffs’ action, with costs.” 


It was this judgment which gave rise to the appeal. 


Austin, for appellant.—The rights and powers of execu- 
tors of wills are established and recognised by the laws of 
every civilised country. (1) The probate of the will, filed 
with the declaration, is an authentic document by the 16 
Vic. cap. 198, sec. 2. The allegation in the declaration, 
that the defendant promised to pay Maria Belinda Grainger, 
one of the plaintiffs, in her quality of executrix, in Quebec, 
dispenses with the necessity of producing the will at all, 
provided such promise is proved. (2) The judgment ap- 
pealed from is not based upon any exception to the form 
alleging a want of capacity, or défaut de qualtté. 


Panuxin, for respondent.—The United Kingdom, in com- 
mon with all other countries beyond the limits of Canada, 
is to be regarded as a foreign country, in so far as relates 
to its internal municipal laws. The Courts of Canada 
cannot take cognizance of such foreign municipal law. 
Such foreign law must be made known to the Courts bere, 
by pleading the same as a substantive allegation of fact. 


There is a wide difference between rights acquired by 
contract end those conferred by an office, itself the creation 
of law, and having none but by particular law. The cha- 
racter of executor, as well as that of an administrator, and 





(D 5 Toullier, Nos. 343, 344 :—-Charmichael vs. Ray, 1 Richardson’s 8. C. Rep. 
116 :—2 Kent's Commen , p- 534, in note :— Kaim’s Principles of Equity : 
2 Biackstone’s Oommentaries, p. 611. 

(2) 2 Kent’s Oommentaries, p. 534, in note. 
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the rights and duties of the office are regulated, in each 
country, by positive laws which may and do differ in dif- 
ferent systems of law, and it is impossible for the Court 
here to assume what the law of any Foreign Country may be. 


The Court here, may, as an accident, be acquainted with 
the law of England or of France, on this subjet, but is not 
judicially and necessarily so, and that knowledge would 
not in fact exist, with reference to some countries such as 
Russia or India, with which we might be placed in rela- 
tions similar to those arising in this case. And although it 
is beyond the inquiry necessary to this case, if the law of 
England be referred to on the present subject, it will be 
found that actually, the executor could not have brought 
this action in [reland, which rests in its entirety in the 
surviving partner, and that the executrix, Maria Grainger, 
is claiming to exercise, in Canada, rights which she has not 
in the country of her appointment, when, by express enact- 
ment of our Legislature, her rights in Canada are only co- 
extensive with those she could exercise there, and in the 
absence of that statute she would be without any capacity 
whatever to sue in Canada. 


As regards the defendant, he has a manifest interest in 
being informed of the nature of the rights of the plaintiff in 
this respect, in order that he may, if necessary, raise issue 
upon them, and in order to be satisfied that he may not be 
exposed to a second claim from those in whom the right 
may really lie. The Statute 22, Vic. ch. 6, places the 
position of the respondent in the clearest possible light, 
and conclusively makes it necessary to show the seisin of 
the estate, and the particular rights of the executor by the 
law of the Country where they were acquired, and the 
transmission by operation of that law, of the rights of action 
of the testator’s succession to his executor if such rights of 
action exist in the executor, and in this case they do not. 
It is to e remarked also in support of the position thet the 
United Kingdom is to be treated as a Foreign Country, that 
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the statute quoted, places Upper Canada itself in that ca- 
tegory. 


Sir L. H. LaFonTaine, Brt., C. J.—I differ from the 
majority of the Court. The promise alleged to have been 
made by the defendant to the executrix, is invalid, because 
it is not shewn by the declaration, that, by the law of Ireland, 
the executrix had power to receive such promise. 


Dovat, Justice.—I dissent also, because I hold that a 
foreign law ought to be treated as a matter of fact, and 
must be proved ; and, consequently, the promise to pay the 
executrix must be supported by evidence to shew that, as 
executrix, she had power by the law of Ireland to receive it. 
The undertaking therefore to pay her, is a mere nudum 
pactum, and is not binding, and the judgment appealed from 
is consequently in my opinion correct. The statute in- 
voked does not apply in this case, because it only gives the 
executrix a right of action in cases where she would possess 
it in her own country. 


Bapazey, Justice.—The rights of an executrix under a 
will, are recognised all the world over by the common law, 
she sues under and in virtue of the will. I concur in re- 
versing the judgment below. 


Monpetet, Justice.—Without deciding whether there 
would have been, without the special allegation of indebt- 
edness and promise to pay, bien ou mal jugé, it is to be 
observed that, in the declaration, there are special, formal 
and distinct allegations, that the defendant acknowledged 
and promised the plaintiffs (executors and administrators) 
to pay them the very sum of money claimed by them in and 
by their declaration, thereby acknowledging their capacity, 
and the defendant’s indebtedness. How could the Supe- 
rior Court, therefore, dismiss the action? No more than it 
could be done in the case of Gugy and Sutherland, a deci- 
sion of the Superior Court at Montreal, and which was 
confirmed by the Court of appeals, where an application was 
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made for an appeal from the interlocutory judgment ren- 
dered in the Superior Court, dismissing the défense en droit, 
and was, à l’unanimité, refused. 


I am therefore of opinion that the judgment of the 
Superior Court should be reversed, leaving the parties to be 
dealt with, by the Superior Court, as to law and justice 
will appertain; or this Court might give the judgment 
which the Court below ought to have rendered, viz :— 
avant faire drott, ordering the parties respectively to ad- 
duce evidence. 


Aytwin, Justice.—The grounds of the demurrer ought 
to have been urged by an exception à la forme. The 
promise of the defendant to pay, was not as appears 
by the declaration, made in Ireland, but in Quebec, it is 
difficult therefore for me to see how a demurrer would lie at 
all. The statute invoked makes no change at all in the law 
as regards the rights of executors, it merely provides for 
the recognition of their existing rights. There is no neces- 
sity to prove the law of Ireland, the principle is, that if the 
law of a foreign county. be not proved, the Court must be 
governed by the law of Canada. Besides as to a portion 
of the debt it was contracted in Canada, where the respon- 
dent also recognised the power and quality of the executrix. 
Is it consistent, therefore, that this man should receive the 
woman’s money and when called upon to pay, deny her 
right to receive it. 


Judgment reversed. 
Austin, for appellant. 


Anprrson and Parxiy, for respondent. 
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VICE ADMIRALTY COURT.—LOWER CANADA. 


Betore :—Hon. H. BLacx, Judge, Vice-Admiralty Court. 
Toe MaraATHon,—Horst, Master. 





Where the voyage in the shipping ar- | Où le voyage dans un contrat maritime 
tioles is desoribed as one to North and | est indiqué comme un voyage à l’Amé- 
South America ; — ; rique du Nord et à l’Amérique du Sud ; 

Held :— That such description is too ugé :—Que cette description est insuf- 
indefinite to answer the leading purposes | fisante pour rencontrer l'objet du statut 
for which the words were framed, under | indiqué par les mots ‘‘ nature du voyage” 
the words ‘‘ nature of the voyage” inthe | dans l’acte de la Marine Marchande de 
Merchant Shipping Act of 1854. 1854. , 





Judgment rendered the 12th. November, 1859. 





This was a suit for wages promoted by three of the ma- 
riners who served on board this vessel, under the agreement 
given in the following judgment :— 


The Court.—This case comes before the Court upon a 
reference, made under the authority of the Merchant Ship- 
ping Act, by the Magistrate before whom the original suit 
for wages was brought. In order to prevent desertion, and 
squandering their wages abroad, and leaving their families 
in distress, the act provides that na seaman who is engaged 
for a voyage or engagement which is to terminate in the 
United Kingdom shall be entitled to sue in any Court 
abroad for wages unless he is discharged with such sanc- 
tion as is required by the act, and with the written consent 
of the master, or proves such ill usage on the part of the 
master, or by his authority, as to warrant reasonable ap- 
prehension of danger to the life of such seaman if he were 
to remain on board ; and the question which arose before 
the magistrate, and upon which he entertained doubts, is 
whether the complainant was or was not legally engaged 
under articles containing the particulars as terms thereof, 
required by the act. 


The act requires that articles- shall, among other parti- 
culars, state the nature and as-far as practicable, the dura- 
tion of.the intended. voyage ; in default the master is to 
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incur a penalty for each seaman carried to sea, and therefore 
the articles being made unlawful by Statute, must neces- 
sarily be void. In this case the intended voyage is de- 
scribed in the following terms :— London to Cardiff, . 
thence to Marseilles, Toulon, and any port or ports in the 
Mediterranean, Black Sea and Sea of Azof, North and 
South America, West Indies, and back to a final port of dis- 
charge in the United Kingdom or continent of Europe be- 
tween the Elbe and Brest, voyage not to exceed two years.” 
Now, the question is whether the ‘* nature of the voyage,” 
after leaving the Mediterranean, is sufficiently described. 
Iam of opinion that it is not, and that the words ‘ North 
and South America,” are too large and indefinite to convey 
to the seaman any adequate idea of the obligation he was 
taking upon himself. Dr. Lushington in the case of The 
Westmorland (1) declared the words “‘ Continent of Eu- 
rope,” to be too indefinite to form a description of the “ na- 
ture of the voyage,” in the case of that ship ; and the 
words “ North and South America ” are manifestly still 
more indefinite, including as they do, not only the whole 
continent of America from the extreme north east of La- 
brador, round by Cape Horn to the extreme north west of 
Russian America, with every possible variety of climate, 
but also every island which is geographically within that 
vast division of the world known as America. Dr. Lush- 
ington says : “‘ In interpreting the act, the words ‘* nature 
of the voyage,” must have such a rational construction as 
to answer the main and leading purpose for which they 
were framed, namely, to give the mariner a fair intima- 
tion of the nature of the service in which he was about to 
engage himself when he signed the ship’s articles.” In this 
opinion I perfectly concur, and inasmuch as the terms 
“ North and South America,” do not seem to me to give 
any such intimation, and as there is nothing to shew that 
any such comprehensive ambiguity was required for the 





(1) 1 W. Robinson’s Ad., Rep. 216. 
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purposes of trade, I am of opinion that the Statute has not 
been complied with as regards the description of the na- 
ture of the voyage, and that the complainant is not here 
_ under a legal engagement under the act, and therefore was 
at liberty to sue for wages before the magistrate. In this 
view of the case it becomes unnecessary to consider the 
question whether a voyage which may terminate on “ the 
continent of Europe,” is a voyage which is to terminate in 
the United Kingdom, though Iam inclined to think it is 
not. 


It is much to be regretted that owners and masters of 
vessels are not more careful in the description of the 
voyage for which the ship’s articles are drawn up ; there 
can be no fair advantage in making the description of the 
voyage ambiguous, or so large as not to give the seaman 
that knowledge of the service he undertakes to perform, to 
which the law considers him entitled. A voyage to North 
and South America is in fact little more definite than a 
voyage to any part of the world. (1) 


SECRETAN and Dunsar, for seamen. 


O’FARRELL, for owner. 





(1) The Varuna,—L. Canada V. Ad. Rep., 357 :—The George Home, 1 Hagg. 
Adm. Rep. 370. 
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VICE ADMIRALTY COURT.—LOWER-CANADA. 
Before :—Hon. H. Buacx, Judge, Vice-Admiralty Court. 
Tax Evverstry.— Vickerman, Master. 





Where the description of the voyage in 
the shipping articles is as one to the 
United States. 

Held :—To be a good description, and 
that more general terms following, are to 
be construed as subordinate to the prin- 
cipal voyage in the preceding terms, and 
restricted to a reasonable distance from 
the United States, under the terms, ‘‘ Na- 
tare of the Voyage,” in the Merchant 
Shipping Act of 1854. 


Où le voyage dans un contrat maritime 
eet indiqu comme un voyage aux Etats- 
pis. 

Jugé:—Que cette indication est suffi- 
sante, et que les termes genéraux quis’en- 
suivent doivent être interprétés comme 
subordonnés a Vindication du principal 
voyage ct de manière a le restreindre a 
une distance raisonnable des Etate-Uuis, 
en vertu des termes ‘‘ nature du voyage’ 
dans l’acte de la Marine Marchande 


de 1854. 





Judgment rendered the 3rd July, 1860. 





This case came before the Court upon a reference made 
under the authority of the Merchant Shipping Act of 1854, 
by the magistrate before whom the original suit for wages 
was brought. 


The Court.—In this case the question submitted to the 
Court i$ whether the articles of the ship Ellersley do or do 
not warrant the master in bringing that ship to Quebec as 
a place within the description of the voyage contained in 
the articles entered into by the seaman who was the com- 
plainant before the magistrate ; or whether these articles 
were void from the beginning for uncertainty. 


The voyage as described in the articles is as follows :— 
“ From Hull to the north to load for Carthayena, thence to 
any ports or places in the Mediterranean, Black Sea, Sea 
of Asoph, or rivers or seas adjacent, and any port or places 
in the United States, North and South America, or West 
Indies, wherever freight may offer, to and from, and re- 
turning to any ports or places in the Baltic and seas adja- 
cent, or on the continent of Europe, with leave to call for 
orders, and terminating finally in the United Kingdom, for 
a probable period of twelve months.” Now, the descrip- 
tion of the voyage as one to the United States is undoubt- 
edly a good description, and the words ‘* North and South 
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America,” which follow, appear to me to include any 
place in North or South America, within a reasonable dis- 
tance of the United States, and to which the ordinary 
course of trade might probably lead the master to take the 
ship. I do not think that these words would justify him 
in taking the ship to any place geographically within the 
immense continent of America ; but J do think that they 
comport a reasonable latitude and discretion, and that the 
port of Quebec, which is in North America and nearer to 
the United States than almost any place in South America, 
is a port within such reasonable latitude and discretion, 
and that the articles have not been violated, and the men 
are not therefore entitled to sue before the magistrate for 
wages, the voyage being one which is tu terminate in the 
United Kingdom. Neither do I think that the articles were 
void for uncertainty in the description of the voyage, the 
words United States being perfectly definite and good, and 
the words North and South America being in my opinion 
restricted to a reasonable distance from the United States. 
They are in fact to be interpreted as the word “ elsewhere” 
would be if substituted for them, though they are certainly 
not so large as that expression if literally interpreted. And 
with respect to the words “ or elsewhere,” lord Stowell in 
the case of The Minerva (1) has declared that he had nu 
hesitation in asserting that they are not to be taken in that 
indefinite latitude in which they are expressed, but that 
their construction must vary much according to the situa- 
tion of the primary port of destination. The primary port 
or ports of destination being in this case, any ports in the 
United States, and the articles expressly mentioning places, 
as for instance the West Indies, which are more distant 
from the United States than Quebec is, I think that the 
last mentioned port is within a fair and reasonable cons- 
truction of the description of the voyage, without putting 
upon the words North and South America the extreme 
limits which in a geographical sense they would bear. 





(1) 1 Haggard’s Adm., Rep. 361. 





a gp | iat oe 





361 


They are in my opinion restrained to a certain extent by 
the words United States, but not so restrained as to have 
no force whatever, or to limit the voyage solely to parts of 
America which are within the United States. By this in- 
terpretation we give a fair force and meaning to all the 
words of the contract, which we should not do by inter- 
preting the words North and South America as having no 
effect whatever. 


This case differs from that of The Marathon, inasmuch 
as in the articles of that ship the words were simply North 
and South America, without mentioning any piace in either 
as a primary port, so that it was impossible to restrain 
their meaning to less than their geographical import, 
which included the whole continent of America, and every 
possible variety of latitude and climate ; and in this sense 
I held them to be so indefinite as not to form a sufficient 
description of the voyage, or to give reasonable information 
to the seamen respecting it, within the sprit and require- 
ments of the Merchant Shipping Act. Had any place ir 
North or South America been mentioned in those articles J 
should have been inclined to restrict the meaning of the 
words North and South America to places within a rea- 
sonable distance of that which I found mentioned therein 
as I restrain them in the present case to places in Ame 
rica, within a reasonable distance of the United States 
and in the ordinary course of trade for British ships. 


I think therefore that the service for which the seamen o: 
The Ellersley are engaged is not terminated, and as the 
voyage is one which is to terminate in the United Kingdom 
the magistrate is without jurisdiction, and the com 
plainant cannot sue for his wages before him. 


SECRETAN and Dunsar, for seamen. 


Jones and Hearn, for ship. 
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VICE ADMIRALTY COURT—LOWER CANADA. 
Before :—Hon. H. Brack, Judge, Vice-Admiralty Court. 
Tue ArLsa.—Alerander, Master. 





In a case of collision where the evi-| Dans un cas d’abordage où le témoi- 
dence on both sides is conflicting and gnage est contradictoire la cour sera 
nicely balanced, the Court will be guided | guidée par les probabilités de l'espèce 
by the probabilities of the respective | présentée de l’un et de l'autre côté; et 
cases which are set up; and owners |les propriétaires du vaisseau poursuivis, 
of vessel proceeded against, dismissed | mis hors de cour sans frais. 
without costs. 





Judgment rendered the 13th July, 1860. 





This was a cause of damage promoted by the owners of 
the barque Henriette, a Prussian vessel, against the Azlsa 
of Cardiff, under the circumstances noticed in the follow- 
ing judgment. 


The Court.—On the fourth day of June last, the Prussian 
barque, Henriette of Dantztc, of the burthen of 334 tons 
arrived at this port from Cardiff in Wales, and came to 
anchor abreast of the Montreal Ocean Steam Ship Com- 
pany’s Wharf, about the middle of the stream or about five 
cables length from the wharf. On the following day, in the 
early part of the afternoon, the ship Atlsa of Cardiff, of the 
burthen of 565 tons, which had been at the ballast ground, 
dropped down with the tide, and came to anchor also 
abreast of the wharf, and a little below the Henriette, the 
master’s intention being to discharge her cargo of coals on 
that wharf so soon as he could get a berth, which he ex- 
pected to do on the following day. The distance at which 
he anchored from the wharf is variously estimated and 
stated by the witnesses examined in the cause, at from 
one cable’s length to two cables length. The tide was 
then ebbing. A little below these two vessels, and rather 
further out than the At/sa, but not so far out as the Hen- 
rtette, there was a third vessel called the Fatthful. When 
the tide turned, about four in the afternoon, all these ves- 
sels swung with it, and clear of each other. The wind 
during the afternoon was fresh, but not violent, from the 
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east north east, that is, across the river from the Point 
Levy to the Quebec side, but in a direction rather up the 
stream. At about half past nine in the evening the tide 
turned and began to ebb, the Ailsa the nearest in shore 
felt the ebb first, the Faithful next, and the Henriette, 
being the furthest out in tke stream, last. The Ailsa and 
the Faithful swung clear of each other, but when the 
Henriette was swinging, and while she lay across the 
stream with her head to the wind the collision complained 
of took place, by the bow of the Ai/sa being brought into 
contact with the Henriette’s port side a midships, when 
the damage complained of was done. The two ships re- 
mained fast together, and drifted down the stream towards 
the Faithful. The people of that ship seeing them ap- 
proaching paid out more chain, and shifted their helm so 
as to sheer the ship in shore. The two vessels nevertheless 
passed so close to the Fatthful that the Ailsa’s stern carried 
away the Faithful’s jib-boom. They remained fast to- 
gether until the following morning, and got clear of each 
other at slack water. 


Upon these facts both parties agree, but when we come 
to the evidence and opinions upon the causes which led 
to the collision, the statements are discrepant and contra- 
dictory. The people of the Henriette assert that their ship 
dragged her anchor until after the collision, and that 
there was no fault committed on their part, or any act 
omitted to insure their vessel’s swinging properly. They 
assert that the Ai/sa moved from her position, and struck 
them in consequence of so doing. And as their own es- 
timate of the distance between the two vessels would 
seem to make this impossible, while the Atlsa’s anchor 
remained where it was when dropped and when the ves- 
sel swung to the flood, they state a very positive opinion 
that the Ailsa had lifted her anchor for the purpose of 
going to the wharf; and was in fact adrift, and carried 
out by the stream when the accident occurred. But, on 
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the other hand the evidence of the pilot, second mate, 
carpenter, and one of the seamen of the Ailsa is most 
direct and positive that the anchor of the Atlsa was not 
lifted, and that the vessel had swung, and was lying with 
her head to the stream in her proper position when the 
Henriette came down upon them broad side, their opinion 
being that the Henriette was adrift. So much for the con- 
flicting evidence of the persons who were acting on board 
of the two vessels, and who may be supposed to be toa 
certain extent biassed in favor of their respective vessels. 
As regards the evidence of other parties we have the mate 
and one of the seamen of the Fatthful, who state positively 
that the Henriette did not drift, but that while she was in 
the act of swinging fairly round, the Adlsa broke her sheer, 
and ran up and struck the Henriette. On the other hand 
the masters of the Aurora and the Bacchus state that they 
saw the Atlsa in her proper position after swinging, and 
that they saw the Henriette drift down upon her broad 
side. 


In this conflict of evidence there does not seem to be in 
the admitted facts of the case much that can tend to shew 
that the witnesses of either party are correct in their views. 
On the one hand the distance at which the Henriette is 
stated to have been from the Quebec shore is so great that 
if it be correctly stated it does not seem possible that tHe 
Ailsa and she could have come into collision, and then 
drift down so close to the Quebec shore as to strike the 
Faithful, without the Henriette’s having shifted her posi- 
tion by dragging her anchor, more especially as the people 
of the Fatthful paid out more chain and sheered in shore. 
But, on the other hand, it is certain that the At/sa, when 
in her correct position swinging to the ebb tide would be 
in shore of the Fatthful, and could scarcely drift from that 
position outside of the Faithful as she did. If then the 
distances and positions given be correct or nearly so, it 
would seem that the Henriette must have drifted more or 
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ess towards the Quebec shore, and also that the Atlsa 
1st have sheered towards the south shore after swinging. 
‘hese two movements might, supposing the distances cor- 
ect, bring the vessels in contact, and cause them after 
he collision, to drift downwards just outside of the Fasth- 
ul as they certainly did. The Ai/sa’s people deny positively, 
ind there is no reason to doubt their statement on this 
joint, that they lifted their anchor ; nor did their chain 
weak when the strain of the two vessels came upon it. 
)n the other hand it is certain that the Henrietle’s chain 
lid break, for her anchor was lost, and there is nothing to 
hew absolutely that the chain had not broken before the 
ships came into collision. It does not appear that the 
ebb would carry the A%lsa outwards if she were adrift, 
while it is certain that if the Henrietle were adrift when 
swinging, the wind which was strong and almost directly 
across the river, would carry her towards the Quebec 
shore and towards the At/sa. On the whole I am inclined 
to believe that the witnesses who state that the Henriette 
drifted upon the Aï/sa are correct ; and I think it probable 
that this was occasioned by the breaking of her chain be- 
fore the accident. I think that it is also probable that the 
Ailsa, after swinging, had sheered outwards further than 
was absolutely necessary, but it does not appear to me that 
the accident can be fairly said to have been occasioned by 
her doing so. In this view the collision must be consider- 
ed as having arisen from thé misfortune of the Henriette, 
and not from any fault on the part of the Atlsa, or at any 
rate such fault is not proved with sufficient clearness to 
justify the Court in making her liable for the damage. 


Under all the circumstances of the case, considering 
that the evidence on both sides is more evenly balanced 
than usually happens, I must pronounce that the Ailsa is 
not answerable for the consequences of the collision, and 
that the owners of that vessel must be dismissed. I! shall 
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however decline to accompany my sentence with any order 
as to costs. I can give no costs. 


Pors, R., for the Henriette. 


Jones and Hearn, for the Atisa. 





COUR DE CIRCUIT.—QUEBEC. 
Présent :—Srvuart, Juge. 


CoLLiNs,.... ose sevesvesssee Demandeur. 
No. 5609. vs. 
BRADSHAW). es coco conso Défendeur. 





Jugé :—Qu’un billet sous croix fait en | Held :—That a promissory note signed 
présence d’un témoin est valable. by a croes in presence of one witness is 
goo 





Jugement rendu le 20me jour de Janvier, 1860. 





Le demandeur en cette cause poursuivait le défendeur 
pour la somme de quatre louis dix chelins, étant le mon- 
tant d’un billet sous croix, en date, à Québec, du 15 sep- 
tembre, 1857, prétendu avoir été signé par le défendeur 
et remis au demandeut pour valeur reçue. A cette action, 
le défendeur plaida une dénégation gén€rale, et par excep- 
tion dit qu’en vertu de la 34me Geo. 8, ch. 2, un billet 
sous croix fait devant un seul témoin n’était point valable, 
et qu’une action portée sur icelui ne pouvait être mainte- 
nue. I] maintint en outre que la 20me Vic., ch. 44, sec. 
87, ne pouvait être invoquée en cette cause, vû que cette 
loi ne comprenait que les billets signés. 


Sruart, Juge :—La 34me Geo. 3, ch. 2, est entièrement 
rappelée par la 12me Vic., ch. 22, sec. 1, et quoique la 
20me Vic., ch. 44, sec. 87, ne fasse aucune mention spé- 
ciale des billets sous croix, je suis d’opinion que cette loi 
doit étre appliquée aux billets faits sous croix, de méme 
qu’à ceux signés. Action maintenue. 


Cannon, pour le demandeur. 


Suzor, pour le défendeur. 
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BANC DE LA REINE, 
En APPEL. 


DISTRICT DE MONTREAL. 


Présents :—Sir L. H. LaFowrarnz, Bart., Juge-en-Chef, 
Ayutwin, Duvat et Monpezer, Juges. 


FouRNIER, 2086000 0000 202000 000280 8096000680 Appelante. 
et 
RUSSEL, 2c cccescccccs cccces soso coossonens Intimée. 


Jugé :—lo. Qu’un créancier exécutant 
doit inscrire au dos du bref d’exécution 
ce qu’il a regu en déduction du jugement, 
et que l’opposition du défendeur fondée 
sur cette omission doit être maintenue 
avec dépens 

20. Que ls Cour ne peut prendre con- 
naissance de moyens d'opposition, qui 
avaient déjà été invoqués par une pré- 
cédente opposition, et sur lesquels la Cour 
avait prononcé 


Held :—lo. That a creditor suing out 
execution must give credit upon the writ 
for any amount he may have received, 
and that an opposition of the defendant 
founded upon this omission must be main- 
tained with costs. 

20. That the Court cannot take notice 
of reasons of opposition which have al- 
ready been invoked by a former opposi- 
tion, upon which the Court had already 
decided. 





Jugement rendu le 3 septembre, 1860. 


L’intimée, sur jugement qu’elle avait obtenu contre l’ap- 
pelante en qualité de tutrice a ses enfants, avait fait saisir 
les biens de ces derniers, et la vente en ayant été sus- 
pendue par divers incidents, et ces incidents jugés, l’in- 
timée fit émaner un bref d’altas venditioni exponas, en date 
du 21 décembre, 1858. 


L’appelante s’opposa à la vente, alléguant l’absence d’un 
ordre de la Cour pour procéder sur venditiont exponas ; le 
refus du shérif de procéder à la vente des lots dans l’ordre 
indiqué par l’appelante ; le défaut de publication dans la 
Gazette du Canada; l’émanation du bref pour la totalité 
du jugement, pendant que lintimée avait un transport 
d’une somme considérable due à l’appelante par un nommé 
Charlebois, et qui avait été portée au crédit de l’appelante 
dans des états de créance préparés par les agents de l’in- 
timée ; et enfin un paiement de £200, fait en déduction 
du jugement le 5 mars, 1858. 


Les conclusions tendaient à surseoir à la vente, à faire 
déclarer tous les procédés sur le dit bref d’alias venditioni 
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exponas irréguliers et non avenus, et subsidiairement, à ce 
qu’il fut enjoint de ne prélever que la balance restant après 
déduction du transport, et des £200 sus-mentionnés. 


L’intimée répondit en niant les allégations de l’oppo- 
sition, et en invoquant un jugement du 20 décembre, 1857, 
qui déboutait une opposition contenant les trois premiers 
moyens, et cette partie du quatriéme fondée sur le trans- 
port de la dette de Charlebois. 


La Cour Supérieure le 31 mai, 1859, rendit le jugement 
suivant : 


The Court having heard the plaintiff and the opposant 
“ by their counsel upon the merits of the opposition afin 
“ Pannuller made and filed in this cause by the said Julie 
‘ Fournier, examined the proceedings and proof of record, 
‘ and having deliberated thereon; considering that the sum 
‘Sof two hundred pounds currency, in the opposition and 
‘6 moyens of the opposant in this cause filed before this 
‘ Court, on the fifth day of February last, was received 
“ and taken to account by the plaintiff after the issue of 
“the alias writ of venditioni exponas in this cause issued 
‘“ on the twenty eighth day of January, 1858, and before 
the sale and adjudication of the real estate attached for 
‘ sale and décrét in this cause, at the suit of the plaintiff ; 
and considering that the other grounds set forth by the 
‘ said opposant in. her said opposition and moyens, have 
‘ been set out in her previous opposition and moyens in 
‘“‘ this cause filed, and been legally and judicially passed 
‘ and determined upon, doth maintain the said opposition, 
“ bat without costs, and to the effect only of suspending 
the operation of the said seizure and sale of the said real 
‘ estate of the defendant with the view to the reduetion of 
the amount to be levied at the suit of the plaintiff by the 
‘ amount of the said sum of-two hundred pounds, with 
‘ interest thereon from the fifth day of March, 1858, and 
“ the Court doth in consequence order that in any future 
“levy at the suit of the plaintiff on the said lands and te- 
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“nements of the defendants, credit be allowed and given 


“to the defendants for the said sum of two hundred 
“ pounds, with interest as aforesaid.” 


La Cour d’Appel a réformé ce jugement quant aux dé- 
pens seulement, ainsi qu’il est exprimé dans le motivé 
dont suit copie : 


Considérant que dans le jugement dont est appel il y a 
bien jugé, excepté en ce qui regarde les dépens de l’oppo- 
sition ; que si l’intimée, demanderesse en cour de première 
instance, n’a pas été, par le dit jugement, condamnée aux 
dépens de la dite opposition de l’appelante, c’est évidem- 
ment en conséquence d’une erreur de fait commise par la 
dite Cour de première instance, qui a donné au venditiont 
exponas, dont il s’agit, la date du 28 janvier, 1858, tandis 
que ce bref n’a été réellement émané que le 21 décembre, 
1858 ; que par conséquent la somme de £200 courant, 
mentionnée au dit jugement comme ayant été reçue par la 
dite intimée, a été reçue par elle avant l’émanation du dit 
bref de venditiont exponas, et non après cette émanation, 
ainsi qu’il est erronément énoncé au dit jugement ; que, 
pour cette raison, l’intimée aurait du être condamnée aux 
dépens de la dite opposition ; et que, partant, il y a lieu 
de réformer le dit jugement à cet égard, mais à cet égard 
seulement : Confirme le dit jugement, . .excepté en ce qu’il 
ne condamne pas l’intimée à payer à l’appelante les dé- 
pens de sa dite opposition ; et cette Cour procédant à 
réformer le dit jugement à cet égard, condamme la dite 
intimée à payer à la dite appelante les dépens de sa dite 
opposition en la Cour Supérieure, et de plus condamne la 
dite intimée aux dépens du présent appel. 


Ouimer et Mon, pour l’appelante. 
Rosrrrson, A. et W. pour l’intimée. 


24 
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BANC DE LA REINE, 
EN APPEL. 


DISTRICT DE MONTREAL. 


Présents : — Sir L. H. LaFonrains, Bt. Juge-en-Chef, 
Artwin, Duvar, Monpge.er et Banezzy, Juges. 


THOTIN,...... 6068800 000008 0000008 000000 0008 Appelant. 
et . 
LEBLANC, el Al.,ccccce crosses soso ceccccvces Intimés. 





a :—lo. Qu’une personne dont les 
intérêts se trouvent affectés par un juge- 
ment dans une instance à laquelle elle 
n’était pas partie, peut se pourvoir par 
tierce-opposition, ou par action directe 
contre ce jugement, à l'effet de se faire 
maintenir dans tous ses droits. 
20. Qu’un acquéreur qui a été mis en 
ssion d’un immeuble, et a depuis 
ait inscrire son titre, peut opposer la 
prescription et possession de dix ans, à 
up soquéreur inscrit précédemment, mais 


Held :—lo. That a person whose inte- 
reste are affected by a judgment in a 
eres in which such person was not a 

y, may intervene by fterce-opposition 
to such judgment, or by direct action, 
with a view to be maintained in all his 
rights. 
. That a purchaser who has been put 
in possession of an immoreable, and who 
has since caused bis title to be registered, 
may invoke the prescription and poases- 
sion of ten years as against the claim of 


ui n’a pas eu possession de l’immeuble. | a purchaser who previously regis- 
À P tered his title, but who was never put in 


possession. 





Jugement rendu le 7 septembre, 1860. 





L’action sur laquelle est interveñu le jugement dont était 
appel, avait le caractère d’une tierce-opposition, et avait 
été portée dans les circonstances énoncées ci-après. 


Par sa déclaration Thouin, le demandeur, alléguait que 
le 8 juillet, 1843, Frs. Pellerin avait obtenu des (lettres pa- 
tentes lui octroyant la moitié du lot No. 12, dans le premier 
rang de l’augmentation du township de Kildare, contenant 
100 acres plus ou moins ; que le 20 mars, 1846, par acte 
devant Bourgeois, notaire, Pellerin lui avait vendu 84 ar- 
pents de terre de front, sur 204 arpents de profondeur, étant 
partie du demi lot de terre en question ;—qu’il en avait 
pris immédiatement possession, et que son acte d’acquisi- 
tion avait été enregistré le 7 juillet, 1847:;—que le 10 août, 
1855, l’appelant avait vendu ce terrain an nommé Léon 
Pellerin, sous les réserves mentionnées en l’acte reçu de- 
vant Bourgeois, notaire ;—que le 17 juin, 1857, Léon Pel- 
lerin lui avait rétrocédé ce terrain, et qu’il en était ainsi 
devenu propriétaire ;—qu’il avait possédé ce terrain de 
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bonne foi, sans trouble ni inquiétation, a titre de proprié- 
taire pendant dix ans et plus, entre présents, âgés, et non 
privilégiés, avant le 12 mars, 1857, et qu’il avait ainsi 
acquis par prescription la propriété du lot de terre en 
question ;—que pendant sa possession il avait fait sur cet 
immeuble des impenses qui en avait augmenté la valeur 
d’au moins $300 ;—que Leblanc, un des défendeurs in- 
timés, avait obtenu le 12 mars, 1857, jugement contre Frs. 
Pellerin, à l'effet de se faire mettre en possession de la 
susdite moitié du lot No. 12, et ce sans avoir mis Thouin 
en cause. Thouin concluait en conséquence a étre regu 
tiers-opposant au jugement du 12 mars, 1857, quant à la 
partie du dit lot par lni acquis comme susdit, demandant 
d’être maintenu en la possession d’icelui, qu’il fat fait dé- 
fense au défendeur Leblanc de l’y troubler en exécutant le 
dit jugement du 12 mars, 1857, du moins, sans, au préala- 
ble, rembourser au dit Thouin ses impenses et améliora- 
tions, avec intérêt et dépens. 


Pellerin assigné avec Leblanc ne comparut pas, et Le- 
blanc à cette demande plaida que Thouin n'avait aucun 
titre valable à la propriété en question ;—que lors de l’acte 
de vente du 20 mars, 1846, consenti par Thouin à Frs. Pel- 
lerin, il n’était pas propriétaire du dit lot No. 12, l'ayant 
précédemment vendu à Leblanc par acte du 10 mars, 1841, 
déclaré par le jugement du 12 mars, 1857, rendu par la 
Cour du Banc de la Reine, siégeant en appel, être une vé- 
ritable vente, et qui avait été enregistré le 23.octobre, 1844. 
Que d’ailleurs Thouin ne pouvait invoquer la possession de 
bonne foi, ayant eu connaissance de la vente faite à Le- 
blanc, ainsi que de la poursuite de ce dernier contre Frs. 
Pellerin. Leblanc alléguait de plus fraude de la part du 
dit Thouin, et niait son droit aux impenses. 


Par une autre exception Leblanc opposait à la demande 
d’impenses, les fruits perçus par Thouin. 


La contestation liée, et la preuve faite au moyen d’inter- 
rogatoires sur faits et articles soumis au demandeur et de 
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ses réponses, la cause fut soumise à la décision de la Cour 
Supérieure, qui prononga le jugement suivant :— 


‘ Considérant que les allégués de la déclaration du de- 
‘ mandeur ne sont pas prouvés ; considérant de plus que 
‘ par la loi, pour pouvoir acquérir la propriété d'un héri- 
“ tage par la prescription de dix ans, il faut que ce soit 
‘ une possession à juste titre et de bonne foi ; considérant 
“ qu’il n’est pas prouvé que la possession du demandeur 
‘ des immeubles qu’il réclame par sa présente demande, 
“ ait ces qualités ; considérant aussi que, dans l’espèce, le 
‘ demandeur n’a pas droit au remboursement des impenses 
“ qu’il réclame, déboute le demandeur de sa demande 
‘“ avec dépens.” 


Au soutien de l’appel par lui interjeté à l’encontre de ce 
jugement, Thouin soutenait :— 


lo. Que le jugement du 12 mars, 1857, affectant ses in- 
térêts, lui, Thouin, avait droit d’y former la tierce oppo- 
sition. (1) 


20. Qu’il pouvait former cette tierce opposition au moyen 
d’une action directe. (2) 


So. Que lui Thouin ayant été mis en possession du ter- 
rain en question, devait être préféré à Leblanc qui n'avait 
eu aucune tradition. (3) 


40. Qu'il suffisait que Thouin-eût commencé à posséder 
de bonne foi, et que la mauvaise foi ne pouvait résulter 
que de la connaissance des titres. (4) 





(1) Autorités citées par l’a Siar 

Jousse, tit. 27 de l'Ord. de art. 10, tit. 35, art. 2:—1 Pigeau, pp 481 à 485 
et suiv :— Pothier, Procédure Civile, p 142:—4 Carré et Ohauveau, pp. 260, 264, 
273 :—Serpilion, sur l’art. 11, tit. 27 de YOrd. 1667 :~—Nouv. Denis, seo. 5, no. 7, 
vbo. Décret d’immeubles. 

(2) 4 Carré et Charest, she. 260, 261 :—Serpillon, sur l’art. 10, tit. 27 :—Nou- 
veau Pigeau, pp. 672 67 

(3) Pothier, Propriété, Fe 326:— Vente, nos: 319, 321 :— lo verse no. 37 :— 
Lovet, lettre ‘tom. 1, arrêt du 24 avril, 1505 :—Delvinco 656 :—Guyot, 
Repert., vo. Tradition, "2 col. :—vbo. Revendication, B 622, 1 sol, 

(4) Décisions des Tribunaux, t.6, p. 294 ; t. 8, p. 113: ae B Le, .Amé- 
Horations :—Dallos, Recueil alphabétique, vo. Prescription, t. 15, p 
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50. Qu’en supposant même que sa possession eut été de 
mauvaise foi, Thouin avait droit à ses impenses. (1) 


L’intimé s’appuyait sur l'inscription de son titre comme 
équivalant à une tradition, et lui donnant la préférence sur 
l'appelant, dont l’acquisition et l’inscription étaient posté- 
rieures, et invoquait l’autorité de Pothier, Propriété, Nos. 
28, 33, 34, 54, et de Troplong, Traité de la Prescription, 
No. 927. 


Le jugement en appel est motivé comme suit : 


lo. Considérant que l’action de Pappelant contre les in- 
timés procédait valablement ; que le 8 juin, 1843, le dé- 
fendeur, Francois Pellerin, a ‘obtenu du Gouvernement des 
Lettres patentes lui octroyant la moitié nord-est du lot 
No. 12, dans le premier rang de l’augmentation du town- 
ship de Kildare, contenant cent arpents plus ou moins. 


20. Considérant que le 20 mars, 1846, le dit François 
Pellerin a vendu au demandeur, appelant, une partie du 
dit lot, savoir: trois arpents et demi sur vingt-six de pro- 
fondeur, ainsi que plus au long désignée dans la déclaration, 
duquel terrain ainsi à lui vendu, le dit demandeur a im- 
médiatement pris possession, laquelle possessiun il a eue 
jusqu’au 10 août, 1855, jour auquel il a fait cession au 
nommé Léon Pellerin, qui lui a fait rétrocession le 17 
juin, 1857 ; que le dit Léon Pellerin a possédé du 10 août, 
1855, jusqu’au 17 juin, 1857, et que depuis ce dernier jour 
jusqu’à l’introduction de la présente action, le dit deman- 
deur a de nouveau possédé le tout, c'est-à-dire le lot de 
terre désigné en second lieu dans la déclaration en cette 
cause. | 


So. Considérant qu’il est établi que le demandeur a pos- 
sédé de bonne foi, sans trouble ni inquiétation, tant par 
lui-même que par le dit Léon Pellerin, pendant dix ans et 





(1) Laurière, sur art. lll: ay a Prescription, nos. 564, 585, 930, 931 :— 
Brodeau, sur art. 113, pp. 160, 16 bid, sur art. 114 :—Journal da Palais, t. 2, 
p. 610, arrêt du 18 mei, 1684. 
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plus, avant le jugement ci-aprés mentionné, et que par con- 
séquent il a de plus acquis par prescription le dit lot de 
terre désigné en second lieu dans la dite déclaration. 


40. Considérant qu'au jugement du 12 mars, 1857, dont 
il est question en cette cause, ni le dit Thouin, ni le dit 
Léon Pellerin, n’étaient parties ; que, par conséquent, le 
dit Thouin est bien fondé à se porter tiers-opposant à son 
exécution quant 4 ce qui a rapport au dit lot de terre, dont 
il a la propriété et la possession ; que, partant, dans le ju- 
gement de la Cour de première instance qui le déboute de 
sa demande, il y a mal jugé: 


Infirme le susdit jugement, savoir, le jugement rendu le 
80 juin, 1859, par la Cour Supérieure siégeant à Montréal, 
et ce avec dépens sur le présent appel contre les intimés ; 
et cette Cour....procédant a rendre le jugement que la 
dite Cour Supérieure aurait dû rendre, reçoit le dit deman- 
deur appellant, tiers-opposant à l’exécution du dit jugement 
du 12 mars, 1857, quant à ce qui a rapport au lot de terre 
désigné en second lieu dans la dite déclaration, et à tous 
les droits qu’il a acquis par les actes du 20 mars, 1846, et 
du 17 juin, 1857, le maintient dans la possession du dit lot 
de terre et de tous les susdits droits; fait défense au dit 
Jean-Baptiste Leblanc de ly troubler, soit en exécutant le 
dit jugement du 12 mars, 1857, ou de toute autre manière; 
déclare le présent jugement commun aux dits deux défen- 
deurs intimés, et les condamne aux dépens de l'instance en 
la dite Cour Supérieure. 


Dorion, Dorion et SENECAL, pour l’appelant. 


Ourmer et Morin, pour l’intimé. 
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BANC DE LA REINE 
Fer Agee >| DISTRICT DE MONTREAL. 
Présents :—Sir L. H. LaFonrave, Bart. Juge-en-Chef, 
Ayuwin, Duvar et Monpezer, Juges. 
MARCHAND, sos soouve ceccce ccessccscccces Appelant. 


et 
LAMIRANDE, «2.00. 000000000000 6000920 0006000. Intimée. 





Jugé :—Qu’un créancier du mari ne] Held:—That the creditor of the hus- 
peut contester la demande en séparation | band is not entitled to contest the de- 
de biens portée par la femme, et ne pout | mand for a separation on behalf of the 
intervenir sur cette demande que pour la | wife, and can intervene in such an ac- 
conservation de ses droits. tion only for the preservation of his 

rights. 





Jugement rendu le 3me. jour de septembre, 1860. 





L’intimée en cette cause poursuivait son mari, Maurice 
Roman, à l’effet de faire prononcer la dissolution de com- 
munauté entr’eux, et la séparation de biens, sous prétexte 
de l’insoivabilité du mari, de la vente de ses meubles sur 
exécution, et de la capacité de l’intimée de subvenir à ses 
besoins et au soutien de ses enfants. Elle n’alléguait pas 
qu’elle eut aucune reprise à exercer contre son mari. 


La cause procédait exparte, et l’enquête de la demande- 
resse était terminée, lorsque l’appelant produisit dans la 
cause une requête en intervention, alléguant qu’il était 
créancier du défendeur ; que l’action n’avait pour but que 
de frustrer les créanciers du mari, et faire tomber, au moyen 
de la séparation de biens, tout l’actif du mari en la pos- 
session de la femme. Les conclusions étaient dans les 
termes suivants : 


‘ Pourquoi, votre requérant vous prie humblement de lui 
permettre d’intervenir en cette cause, et d’y prendre tels 
procédés qu’il avisera pour se protéger, et que tous les pro- 
cédés adoptés par la demanderesse soient suspendus ; et à 
ce qu’il soit permis au requérant de contester la dite action, 


s’il le croit à propos, sous tel délai qu’il plaira à cette Cour 
de fixer.” 
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L’intimée contesta cette demande en intervention, en 
niant toutes les allégations contenues en la requéte, sauf 
-Pexistence des billets du mari qui constituaient la créance 
de l’appelant, et concluait au renvoi de l’intervention. 


La cause fut instruite, et les parties ayant été entendues, 
la Cour Supérieure par son jugement du 31 octobre, 1859, 
vu que la demanderesse avait prouvé les allégations prin- 
cipales de sa demande, prononça la séparation de biens ; 
et considérant que l’intervenant n’avait pas établi en droit, 
ou par la preuve des faits mentionnés en sa déclaration que 
la demanderesse dût être déboutée de sa demande, renvoya 
Pintervention avec dépens. 


L’appelant se pourvut contre ce Jugement en représen- 
tant que comme créancier du mari, il avait droit d’inter- 
venir dans la cause pour surveiller la procédure et protéger 
ses droits, au cas où l’intimée aurait prétendu exercer quel- 
ques reprises, ou même accepter la communauté, ainsi 
qu’elle pouvait le faire en vertu du jugement de séparation, 
et qu’ainsi c’était à tort qu’on l’avait mis hors de cause. 
Que d’ailleurs quoiqu’il n'eût pas produit de contestation à 
l'encontre de la demande, néanmoins la preuve faite par la 
demanderesse ne justifiait pas l’octroi de la séparation. 


La Cour d’Appel a confirmé le jugement de la Cour Su- 
périeure, n’y trouvant pas mal jugé ; elle a réservé seule- 
ment à l’appelant ‘ le droit d’intervenir de nouveau pour 
“ surveiller ses droits, s’il le juge à propos,” et l’a con- 
damné aux dépens. 


Ourmer et Morin, pour l’appelant. 


Bares, J. et W. A. pour l’intimée. 
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BANC DE LA REINE, DISTRICT DE MONTREAL. 
N APPEL. 


Présents :—Sir L. H. LaFonrarmer, Bart., Juge-en-Chef, 
AyLwin, DuvaL, Monpecer et Bruneau, Juges. 


NIANENTSIASA, esesuesvp@e@qaeenee 000680 cs. .000ne Appelant. 


et 
AKWIRENTE Cf Gl, wrccce cocccecces sesccesces Intimés. 





Jugé :—Que dans le cas d’une voie de | Held :—That in the case of treapass by 
fait commise par plusieurs d'individus, | several individuals, it is not necessary to 
il n’est pas nécessaire de prouver spécifi- | prove specifically the part taken by the 
quement l’action de ceux qui sont pour- | parties impleaded to obtain a judgment 
suivis pour obtenir le recours en dom- | against them in damages, and that their 
mage contre eux. et que leur participa- | participation may be inferred in the 
tion peut s’inférer des circonstances de la | matter from the circumstances of the 
cause. caso. 


mé 


Jugement rendu le Sme. jour de septembre, 1860. 

Le ou vers le ler. février, 1856, une troupe de sauvages 
partis du village du Sault St. Louis, alla à une distance 
d'environ deux milles et demi de ce village démolir la 
maison occupée par l’appelant, et le mirent, lui, sa famille 
et ses meubles, sur le carreau, et ce sans aucune autorité 
de justice. 


L’appelant intenta une action en recouvrement de dom- 
mages contre les deux intimés, alléguant que “ conspirant 
“ ensemble dans le but de ruiner le demandeur et sa famille, 
“et ce avec d’autres individus inconnus au demandeur, 
ils auraient illégalement et malicieusement chassé de la 
“ dite maison le demandeur et sa famille, et mis sur le 
“ carreau, brisé et détruit ou enlevé les effets mobiliers du 
‘* demandeur, et auraient livré ce dernier et sa famille sans 
“ abri aux intempéries de la saison la plus rigoureuse de 
‘ l’année ; et qu’aprés avoir ainsi chassé le demandeur et 
“ sa famille, les dits défendeurs là et alors auraient ren- 
“ versé, démoli et détruit la maison du demandeur, en 
“ causant par telles voies de fait au demandeur des dom- 
# mages considérables.” 
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Les intimés répondirent à cette demande par une déné- 
gation générale. 


A Penquéte l’appelant ne put établir que les demandeurs 
avaient eux-mêmes pris part à la destruction, mais il prouva 
seulement leur présence au nombre de ceux qui avaient 
démoli la maison. 


La Cour Supérieure, par son jugement du 28 octobre, 
1858, débouta l’action, avec le motivé suivant : 


“ Considering that the plaintiff hath not established the 
‘© material averments of his declaration in this cause.”’ 


Il ne s’agissant que de l’appréciation de la preuve, et la 
Cour d’Appel l’a appréciée d’une manière différente en 
infirmant la décision de la Cour Supérieure, considérant 
qu’il y avait suffisamment pour déclarer la complicité des 
intimés, et les rendre responsables envers l’appelant. 


La Cour,.... Considérant qu’en déclarant, par son juge- 
ment du 28 octobre, 1858, que le demandeur n'avait pas 
établi les allégués essentiels de son action, la Cour de pre- 
mière instance n’a point fait une appréciation exacte de la 
preuvre, ses allégués étant suffisamment établis pour don- 
ner gain de cause au demandeur,....Infirme le susdit ju- 
gement, et condamne les défendeurs, conjointement et soli- 
dairement, à payer au dit demandeur la somme de £30, 
avec intérêt de ce jour, et les dépens. 


Axzwin et Moxpezvr, Juges, différant. 
Dovurre, Daousr et Dour, pour l'appelant 


Carter, Ep. pour les intimés. 
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SUPERIOR COURT.—QUEBEC. 


Before :—TAscHEREAU, Assistant-Judge. 
BRowN,...... 2009202 00000 % 000000 Plaintiff. 


vs. 


No. 1195. { CLARKE, . ro cccccesceeccecse » Defendant. 


and 


MOonrTIzaAMBERT, es qual., ....,.... Opposant. 





Held :—10. That the law which existed 
prior to the passing of the 4 Vic , cap. 30, 
established a prescription of thirty years, 
and not merely a prescription of five 
years, against arrears of interest upon 
the price of immoveable property sold. 


20. That in a distribution of monies, 
levied by the sale of real estate, the ven- 
dor, bailleur de fonds, whose claim is 
founded on a deed passed before the 
coming into operation of the 4 Vic., cap 
30, is entitled to rank for all the arrears 
of interest due with the principal, al- 
though no memorial of such interest was 
over registered. 

30. That the 7 Vic., cap. 22, cannot be 
construed so as to have a retroactive effect, 
and that consequently, it does not apply 
to constituted rents, created before it 
came into force. 


Jugé :—lo. Que par la loi qui existait 
avant la mise en opération de la 4 Vic. 
ch. 30, il n’y avait pas de prescription de 
cinq ans contre les arrérages de rente 
constituée pour prix de vente d’héritage, 
mais seulement une prescription de trente 
ans. 

20. Que dans une distribution de de- 
niers, produits de la vente d’immeubles, 
le vendeur, bailleur de fonds, la récla- 
mation duquel est fondé sur un acte an- 
térieur à la mise en force de la 4me. Vio., 
ch. 30, a droit d’être colloqué pour tous 
les arrérages d'intérêts dus avec le prin- 
cipal, nonobstant qu'aucun sommaire de 
tels intérêts n'ait été enregistré. 

30. Que la 7me. Vic, ch. 22, ne peut 
être interprétée de manière à lui donner 
un effet rétroactif, et que conséquemment, 
cet acte n’affecte pas les rentes consti- 
tuées, créées avant sa mise en foree. 





Judgment rendered the 6th. day of September, 1860. 


This was a rontestation by one Power, an opposant in 
the cause, to a collocation in favor of Montizambert, in 
his capacity of curator to the vacant estate of the late 
John Coffin, by privilége de bailleur de fonds, founded 
upon a deed, before notaries, bearing date the Ist. April, 
1826, whereby the said Coffin sold to one Frizell, the im- 
moveable property sold in the cause, for £100 to remain 
à rente constituée in the hands of the purchaser, forming an 
annual rent of £6, payable annually. This deed was re- 
gistered in the year 1844, in which year the said Monti- 
zambert was appointed curator. In the year 1852, the de- 
fendant, Clarke, by deed before notary, admitted to be in- 
debted to the said vacant estate, as owner of the said im- 
moveable property, in the sum of £30, for arrears of the 
said rent or interest due up to the year 1851. Subse- 
quently, in the same year, Montizambert, in his said quality 
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of curator, recovered judgment against the defendant for 
the said £380, and another judgment in the year 1856, for 
the arrears of rent due from 1851 to 1855; and prayed in 
his opposition to be collocated out of the proceeds of the 
sale of the said immoveable, for the principal, and also 
for the amounts of the said judgments, as well as for 
the rent or interest subsequently accrued. 


In the report of distribution, Montizambert, in addition 
to the principal, was collocated for the whole amount of 
the arrears of rent, as prayed for in his opposition. 


Hearn, for Power.—The collocation as to arrears of rent 
is illegal, inasmuch as the claim for all arrears of rente 
constituée, for more than five years, is barred by prescrip- 
tion, there having been no memorial registered for such 
arrears, or of the judgments rendered (1). The opposant 
Montizambert is, consequently, only entitled to be collo- 
cated for five years arrears of rent. 


MonrizAM8ERT, for opposant.—Pothier is the only author 
who holds the doctrine that constituted rent, pour prix 
@immeuble vendu, is subject to the prescription of five 
years, as ordinary constituted rents are ; all the other au- 
thors hold the reverse, and except rents pour priz d'im- 
meubles from the operation of the ordinance of 1510. (2) 
Moreover, the titre nonvel and the judgments shew that 
prescription has been repeatedly interrupted, at intervals 
of less than five years, during the period in which the ar- 
rears claimed had accrued—and for this purpose their re- 
gistration was not necessary. 


The deed upon which the claim for arrears of rent is 
founded, having been passed not only before the coming 
into operation of the 7 Vic., cap. 22, but also before the 
enactment of the ordinance 4 Vic., cap. 30, it was not ne- 
cessary to register a memorial of the arrears; this act of 


5 Pothier, Constitution de Rente, nos. 138, 139. 

2) Loyseau, du Déguerpissoment, liv. 1, chap. 7, no. 3:—Lacombe, vbo. Rentes, 
sec. 2, no. 6 :—1 Pigeau PP. 629 to 537 :—1 Bourjon, pp. 138, 310, 328 and 343 :— 
2 Bourjon, B, 56 s—2 Trop ong, vo. Prescription, p. 504, no. 1002 :—Pothier, Con- 
stitution de Rente, no. 241. 
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1843 does not apply to any deed passed before it came into 
force. (1) 

TAscHEREAU, Juge.—La question est de savoir si la 
prescription de cinq ans court contre les arrérages pour prix 
d’immeubles vendus ; et si le statut 7 Vic., ch. 22, est ap- 
plicable à la présente cause ? Sur ces deux questions je 
suis avec l’opposant Montizambert. Tous les auteurs, à 
l’exception de Pothier, s’accordent à dire que la prescrip- 
tion de cinq ans ne court pas contre les arrérages de rentes 
constituées pour prix de vente d’héritage, et même Pothier 
ne parle pas positivement, car il dit à la fin de l’article 
No. 138, cité à l'argument, ‘ que la question souffre grande 
difficulté.” 

Quant a la question de savoir si la 7me. Vic., ch. 22, est 
applicable dans la présente cause, il serait de la plus 
grande injustice de lui donner un effet retroactif, par con- 
séquent je maintiens que cet acte ne s’applique seulement 
qu’aux cas d’arrérages de rentes crées aprés sa mise en 
opération. 

Jugement :—“* Considérant que les arrérages de rentes 
que l’opposant Montizambert, ès qualités, réclame en cette 
cause, sont dus en vertu d’une constitution créée avant le 
ler janvier, 1841, savoir en 1826 ; que la dite constitution 
de rente représente le prix de vente originaire des im- 
meubles saisis en cette cause ; et vu que par la loi existant 
avant la mise en opération de la 4me. Vic., ch. 80, il n’y 
avait pas de prescription de cinq ans contre les arrérages de 
rente à constitut pour prix de vente d’héritage, mais seule- 
ment une prescription de trente ans, et que la loi à cet 
égard n’a pas été modifiée par la ‘me. Vic., ch. 22; la 
Cour maintient la collocation de l’opposant Montizambert, 
et renvoie la contestation filée par l’opposant Power, avec 
dépens.” 

Contestation dismissed. 

Mowrizamser®, for opposant Montizambert. 

Jonxs and Hearn, for opposant Power. 





(1) 3 Revue de Législation, pp. 340 and seq:—1 Lower Canada Reports, pp. 165, 
284 and 489. 
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SUPERIOR COURT.—QUEBEC. 


Before :—Tascnereav, Assistant-Judge. | 


TURNER, os cocces ccceseseee Plaintif. 
No. 1457. vs. 
Lomas, 0000600 000800 800008 80600 © Defendant. 


Held :—That in cases where péremp- Jugé :—Que dans les cas où Ia péremp- 
tion d’instance is granted, no costs will be | tion d'instance est déclarée acquise, il ne 
awarded. sera accordé aucuns dépens. 


me d 


Judgment rendered the 6th. day of September, 1860. 
PxnTLanp, for defendant, moved for péremption d’ins- 
tance, no proceedings having been had within three years, 
and prayed for costs. 


Several members of the bar suggested to the Court, the 
propriety of establishing some definite rule with respect to 
the granting of costs in cases of péremption d'instance, and 
thereby terminate the varied practice which had hitherto 
obtained,—that of granting costs in some cases, and not in 
others ; and stated, that in the district of Quebec, the 
practice had generally been not to grant costs, while in 
the district of Montreal, the reverse appeared to be the ge- 
neral rule ; and that in a recent case the Court of Appeals 
had decided, that it was discretionary with the Courts to 
grant or refuse costs in such cases, and that the exercise 
of that discretion either way, would not be disturbed in 


appeal. (1) 


Tascaertau, Juge.—Ayant consulté mon confrère, M. 
le Juge Stuart, nous en sommes venus à la conclusion de 
suivre, dans le cas de péremption d@ instance, la pratique qui 
a prévalu dans le district de Québec, et de ne pas accorder 
de frais. La Cour d’Appel dans la cause citée a seule- 
ment décidé qu’il était dans la discrétion de la Cour Su- 
périeure d’accorder on de ne pas accorder de frais: en 





(1) Gore vs. Gugy, 8 Lower Canada Reports, p. 454. 
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pareil cas, sans se prononcer sur la question de savoir si les 
frais devaient étre accordés; et sous ces circonstances, 
nous ne voyons aucune raison pour changer la pratique qui 
a déja prévalu 4 Québec—celle de ne pas accorder de 
frais en cas.de. péremption d'instance, et nous suivrons cette 
décision à l’avenir dans les cas où la péremption d’instance 
est demandée. La motion en cette cause est conséquem- 
ment accordée, mais sans frais. 


Jowss, for plaintiff. 


PenrzLaAnD and Penrcanp, for defendant. 





SUPERIOR COURT.—QUEBEC. 
Before :—TAscHEREAU, Assistant-Judge. 


Byrne, el al., .cccccccccee vovcs. Plaintiffs. 
vs. 

No. 213. 4 FrrzsIMMONS, . . ee ceceee ceccees Defendant. 
and 

FisHER, 600060 600008 00000 0060 Opposant. 





Held :—That motions for leave to exa-| Jugé:—Que les motions pour permis- 
mine witnesses about to leave the pro- | sion d’examiner des témoins sur le point 
vince, are excepted from the operation of | de laisser la province ne tombent pas 
the llth. rule of practice (1) ; and that a | sous l’opération de la l1me. règle de 
notice of such motion, served on satur- pratique ; et qu’an avis de telle motion, 
day, is sufficient for the presentation of | signifiée un samedi est suffisant pour la 
of such motion on the monday. production de telle motion le lundi. 


Judgment rendered the 8rd day of September, 1860. 





Inving, for plaintiff, moved for leave to examine a wit- 
ness immediately about to leave the province,—upon the 
plaintiffs’ contestation of the opposition of Fisher; issue 
not having then been Joined. 


Porz, R., for opposant, contended that the motion could 
not be entertained, inasmuch as the delay of a day as re- 


(1) This rule provides, —'! That in computations of time no fractions of a day be 
allowed, nor shall any sundsy or binding holiday (Jête d'obligation) be reckoned 
unless otherwise provided for by law.’’. 
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quired by the 55th rule of practice, had not intervened bet- 
ween the service of the notice and the presentation of the 
motion ; that notice had merely been served upon him on 
saturday, the Ist. September, and the motion was pre- 
sented on monday the 8rd ; and that this delay was insufbh- 
cient under the 11th rule of practice above referred to. 


TascHEREAU, Justice,—Motions for leave to examine 
witnesses about to leave the province, are excepted from the 
operation of the 11th. rule of practice, and the notice given 
in this case is therefore sufficient ; but inasmuch as the 
opposant has requested an affidavit in support of the mo- 
tion, and the plaintiffs assert that it has since come to their 
knowledge that the witness has left the province, the 
motion must be discharged. 


Hozr and Irving, for plaintiff. 


Pors, R., for opposant. 
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‘BANC DE Ne INES DISTRICT DE MONTREAL. 


-En -APPEL. i 
Présents :— Sir L. H.: LaFowrame, Bart., Juge-en-Cbhef, 
AvLwin,: Duvaz et: Monpezxr, Juges. 
Tax Monrreat Assurance CoMPaNny,....... Appelant. 


et 
McGriiveay, .ococe 0.006000 000000 0600900 0000 8 Tntlimée. 





’ 
. Jugé :—]lo. Que par l’appel à Sa Ma-| Held:—lo. That by the appeal to Her 
fosté ee Conseil an ugement fina) de la | Majesty in Council from the final ju eat 
Cour du Bano do le Reine, ce tribunal est | of the Court of Queen Bench, that tribunal 
dessaisi de la cause. is disposséssed of the cause. L 
-: 20. Qu'un décret de Sa Majesté on Con- | 20. That a decree of .Her. Majesty in 
sil, infirmant purement etsimplement un | Council, purely and simply reversing s 
-Jugement de cette Cour confirmant le ju- |jadgment of this: Court cvnfirming fhe 
sgement dont était appel, sans indiquer | judgment appealed from, without indica- 
quel sens le jugement aurait da | ting in what sense the judgment ought te 
être rendu, ne peut saisir de nouveau ee | have been rendered, does not invest this 
tribunal-ci, qui, dans I’ignorance des mo- | tribunal with jurisdiction, which tribunal, 
tifs qui ont déterminé lopinion du comité | unacquainted with the motives which have 
Jadiciaire du Conseil Privé, eat dens l’im- | determined the opinion of the judicial 
possibilité de rendre un autre jugement. j committee of the Pri 


vy Council, is unable 
to render any judgment. 





Jugement rendu le $me. jour de septembre, 1860. 





:Sir L. H. LaFonrains, Bart, Juge-en-Chef.—Le juge- 

«ment de la Cour Supérieure (Cour de première instance) a 

été renda en faveur de l’intimée, et ce jugement a été con- 
firmé par cette Cour le 7 juillet, 1857. 


: Du jugement. de cette Cour, il y a eu appel à Sa Majesté 
cen Conseil. - Sur ce dernier appel est intervenu, le 28 jan- 
vier, 1860, un décret qui porte purement et simplement que 
le jugement de. cette Cour, c’est-à dire le jugement rendu 
de 7 juillet, 1857, est infirmé, (reversed) avec £399 10 5 
sterling pour les frais de l’appel au Conseil Privé. 


Le ler juin dernier, deux motions ont été présentées à 
cette Cour de la part de la Compagnie appelante ; la pre- 
.mière demandant qu’il lui soit donné acte de la production 
de copie du susdit décret de Sa Majesté en Conseil, que 
. a dite copie soit enregistrée, mais que le dossier (ou re- 
cord) de la cause ne soit pas transmis à la Cour de pre- 
mière instance (susdite Cour Supérieure) jusqu’à ce que 
d’autres procédés et jugements ultérieurs aient lieu devant 
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ce tribunal, ainsi que la loi, la justice et l’état de la procé- 
dure peuvent l’exiger ; puis, la deuxième motion conclut 
à ce que cette Cour procède à rendre le jugement que la 
dite Cour de première instance aurait dû rendre, et infirme 
en conséquence le jugement de la dite Cour de première 
instance, en ordonnant et adjugeant que l’action de la de- 
manderesse intimée soit déboutée. 


Je pense qu’il y a lieu d’accorder la première partie de 
la première motion, qui demande acte de la productior du 
décret de Sa Majesté en Conseil, et l’enregistrement de ce 
décret, mais que nous ne pouvons admettre la deuxième 
partie de cette première motion, non plus que la deuxième 
motion elle-même. 


Je suis d’avis que nous n’avons pas le pouvoir de nous 
occuper du mérite de la cause. Si par l’appel interjeté 
devant nous en premier lieu, nous avons été saisis de la 
cause, l’exercice de notre pouvoir ou de notre compétence 
s'est trouvé terminé par le jugement que nous avons pro- 
noncé. Du reste, l'appel à Sa Majesté en Conseil a suffi 
pour nous dessaisir entièrement de la cause. 


Lorsqu’en conséquence du premier appel, nous étions 
encore saisis de la cause, si nous eussions été d’avis 
que la Cour de première instance aurait dû rendre un 
autre jugement que celui qu’elle’ a rendu, nous aurions 
pu rendre cet autre jugement, quelqu’il pût'être, soit en 
déboutant la demanderesse de son action, soit en renvoyant 
les parties devant la dite Cour de première instance, pour 
y adopter d’autres procédés, soit en plaidant leur cause 
devant un nouveau corps de jurés, soit autrement. 


Nous avons, au contraire, été d’avis que le jugement de 
la Cour de première instance dévait être confirmé, ainsi 
nous n’avions pas à rendre d'autre jugement que celui que 
nous avons rendi. 
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Notre Cour, comme Cour d’Appel, avait bien la mission 
de rendre le jugement que la Cour de première instance 
aurait dû rendre, si nous avions été d’un avis différent de 
celui de cette première Cour; mais, lorsqu'il y a deux tri- 
bunaux d’appel, dont l’un en dernier ressort, tel qu’est en 
quelque sorte le Conseil Privé, c’est cet honorable tribunal, 
le Conseil Privé, qui, (à mon avis que j’exprime ici bien 
respectueusement) doit rendre: lui-même le jugement qui 
aurait dû être rendu sur la contestation soulevée entre les 
parties, par les tribunaux dont appel est'interjeté devant lui. 


Le décret du Conseil Privé se borne à infirmer purement 
et simplement le jugement de cette première Cour d'Appel, 
sans exprimer une opinion, sans même dire un mot de ce 
qu’aurait dû être, selon la pensée ou la conclusion du Con- 
seil Privé, le jugement qui aurait dû être prononcé par la 
Cour de première instance, et que nous aurions dû pro- 
noncer nous-mêmes, lorsque nous étions encore saisis de la 
cause. Est-ce un jugement qui aurait dû accorder a new 
jury trial devant la Cour de première instance ? Est-ce un 
jugement qui aurait dû, sans débouter la demanderesse de 
son action, ordonner que les parties eutszent recours à 
d’autres procédés devant la dite Cour de première instance, 
quels que pdssent être ces procédés ? Ou enfin, est-ce un 
jugement qui aurait dû débouter la demanderesse de son 
action? C'est ce que le décret dont il s’agit ne nous fait 
nuilement connaître ; et pour cette raison la seule, nous de- 
vrions, même si nous étioms encore compétents à prononcer 
sur le mérite de la cause, nous abstenir de le faire. 


Supposant que, sur le premier appel, (celui qui a été 
porté devant nous), nous eussions été d’avis que le juge- 
ment de la Cour de première instance ne devait pas être 
confirmé, il ne s’ensuit pas que nous en serions venus à la 
conclusion de débouter la demanderesse de son action. 
Pour la même raison, de ce que le susdit décret (qui est le 
seul document présenté par l’appelante à ce tribunal, qui 
nous fasse connaître la décision du Conseil, et qui est le 
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seul document dont nous devons prendre connaissance) « 
infirmé purement et simplement notre propre jugement, il 
ne s’ensuit pas que nous devrions conclure que le Conseil 
,Privé a été d’avis que l’action de la demanderesse devait 
être déboutée. Cela se peut, mais nous ne pouvons pas 
légalement l’inférer du dispositif du décret. D'un autre 
_côté, il peut se faire que le Conseil Privé ait été d'avis 
que, vu que l’appelante n’avait pas, en Cour de première 
instance, fait de motion for a new jury trial, ou pour mettre 
de côté le verdict du jury, nous n’aurions pas dû, sur 
l’appel, nous occuper du mérite de la caus@, mais nous au- 
‘rions dû, au contraire, (comme nous l'avons fait depuis : 
dans la cause de Shaw et Meilkleham) déclarer de suite 
l’appel non recevable. Quoiqu’un jugement de confirma- 
tion pur et simple en pareil cas réponde au même but, et 
par conséquent doit valoir selon les lois du Bas-Canada, 
neut-être un jugement de non recevabilité d'appel eût-il été 
plus régulier. C’est la jurisprudence suivi par le Conseil 
Privé, comme on peut s’en convaincre par les décisions sui- 
vantes, rapportées dans Moore’s Reports : Ramdass, appe- 
lant, contra Madowdass et autres, intimés, 7 Fev., 1840, 
vol. 8, p. 87. In re John Muir, de l’isle de Tobago, 5 Déc. 
1839, vol. 8, p. 150. Trouson, appelant, conird Dent et 
“autres, vol. 8, p. 419. 


. | Comme, d’après ces décisions, l'appel n’aurait pas dû 
-être admis par le ‘Conseil Privé, il nous est impossible de 
dire quel jugement le Conseil Privé pouvait se croire en 
droit de prononcer, après avoir infirmé notre jugement. 


Sur le tout, je dois respectueusement exprimer mon 
_opinion que le décret dont il s’agit n’a pas été assez loin, 
qu’il aurait dû prononcer le jugement qui, selon l’avis du 
_ Conseil, aurait dû être rendu par la Cour de première ins- 
tance. Si ce jugement eut infirmé celui rendu par la Cour de 
première instance en Canada, quoiqu’une motion n’ait pas 
été faite for a new jury trial, ou pour mettre de côté le ver- 
dict du jury, ainsi que l’exige notre statut, alors il devient 
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inutile pour les Juges des colonies d’étudier les décisions 
du Conseil Privé dans des cas analogues, et de compter 
sur ces décisions comme devant servir de règles ou de pré- 
cédents. 


Pour les raisons que je viens de donner, je pense que le 
Conseil Privé est encore saisi de la cause, puisque le juge- 
ment de la Cour de première instance, dont il y a appel 
devant lui, reste encore dans son entier, le Conseil Privé 
ne s'étant pas prononcé sur le bien ou mal jugé de ce 
jugement. Les parties devront donc se pourvoir de nou- 
veau devant le très-honorable Conseil Privé. C’est une 
nécessité pour elles. Puissent-elles, tout en subissant cette 
nécessité, n’être pas exposées, l’une ou l’autre, à subir en 
même temps une condamnation aux dépens, telle que celle 


‘que l’intimée, qui avait en sa faveur les deux jugements 


rendus en Canada a vu néanmoins prononcer contre elle 
par le décret du Conseil Privé. 


Que l’on remarque que ce décret nous a été présenté par 
Pavocat de l’une des parties. I! nous semble qu’il eût été 
plus régulier, (du reste cela aurait effet d'éviter toute sur- 
prise) que ce décret, comme tout autre décret de Sa 
Majesté en Conseil, fut directement envoyé au greffier de 
notre Cour par le greffier du Conseil Privé. Cette re- 
marque est faite avec tout le respect qui est dû en pa- 
reil cas. 


Duvaz, Justice.—The nature of the jurisdiction exer- 
cised by the Courts of justice in Lower Canada will at 
once explain the judgment of this Court, on the motion 
made by the counsel of the Insurance Company. Here, we 
are Judges both of the fact and of the law, with the excep- 
tion of those cases in which a provincial statute allows a 
trial by jury at the instance of either party. 


When a trial by jury has not been demanded, and the 
Court has pronounced its judgment both on the fact and 
on the law, it is quite evident that the Court of appellate 
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jurisdiction must do the same, and adjudicate as well upon 
the matters of fact as upon the points of law submitted. 
A judgment pronounced by the latter Court on the question 
of fact, or on that of law only, could be of no avail. Our 
provincial statutes granting appeals to Her Majesty in 
Council, give no power to the Courts in Lower Canada to 
pronounce a judgment in conformity with the opinion of 
the Court of appellate jurisdiction. Hence, in all the 
jadgments hitherto pronounced in England on appeals from 
Lower Canada, the Court, in reversing the judgment has 
pronounced the judgment which the Uourt in Lower Ca- 
nada ought to have pronounced ; and it appears, from the 
forms given in Fields’ Appendix, 6th. Edition, that such is 
the judgment on writs of error, in England. I know there 
are exceptions, but they do not apply to appeals from our 
Courts. 


The facts of the issues raised in this cause having been 
decided by a jury makes no difference. 


We must be guided by the judgment of the Privy Council 
now filed of record in this Court, we cannot look at news- 
paper reports. 


This judgment reverses the judgment pronounced by the 
Court of Queen’s Bench of Lower Canada; it goes no 
further, we are unable to ascertain if, in the opinion of the 
Privy Council, the plaintiff’s claim ought to be rejected 
in lolo, or a new trial granted to ascertain with certainty 
the extent of the powers conferred by public companies in 
Lower Canada, or their secretaries. This la‘ter point is of 
great importance, for we, in Lower Canada, know that the 
powers here exercised by the secretaries are far more ex- 
tensive than those exercised by those officers in England. 
It may be true that the like powers exercised in England by 
a sec «tary would not be considered within the limits of 
the authority conferred upon him, but it is a matter of 
public notoriety that such powers are daily exercised in 
Lower Canada with the entire approbation of the different 
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public companies. But, whatever may be the view of the 
case taken by the Privy Council, it is, in my opinion, quite 
clear that the Court of Queen’s Bench can now pronounce 
no judgment in the cause. 


La Cour, etc.—Considérant que le jugement de la Cour 
Supérieure, siégeant à Montréal, a été confirmé purement 
et simplement par le jugement rendu par cette Cour le 7 
juillet, 1857 ; que de ce moment-là, cette Cour a cessé 
d’être saisie de l’instance et n’a plus pouvoir de s’occuper 
du mérite de la cause ; que Sa Majesté en Conseil a été 
saisie de l’instance, par l’appel interjeté du susdit juge- 
ment du 7 juillet, 1857; que le décret dont l’appelant de- 
mande l'enregistrement sur les registres de cette Cour, et 
qui consiste dans un rapport du comité judiciaire du Con- 
seil Privé du 8 décembre, 1859, approuvé par Sa Majesté 
en Conseil, le 28 janvier, 1860, infirme purement et sim- 
plement le susdit jugement rendu par cette Cour le 7 
juillet, 1857, sans néanmoins prononcer le jugement qui, 
dans la pensée du susdit comité judiciaire, aurait dû être 
prononcé par la Cour Supérieure, (Cour de première ins- 
tance) et sans même exprimer d’opinion à cet égard ; que 
le susdit décret est le seul document présenté à ce tribunal 
par l’appelant, qui fasse connaître quelle a été la décision 
de Sa Majesté en Conseil, et son étendue ; que, de ce que 
le dit décret a infirmé purement et simplement le jugement 
de cette Cour, on ne peut pas légalement en inférer que le 
comité judiciaire du Conseil Privé ait été d’avis que la 
demanderesse aurait dû être déboutée de son action ; que 
tout en infirmant le jugement de cette Cour, Sa Majesté en 
Conseil aurait pu rendre un jugement autre qu’un simple 
jugement déboutant la dite demanderesse de sun action, de 
même qu’aurait pu le faire cette Cour, lorsqu'elle était 
encore saisie de la cause, si elle eût été d’avis d'infirmer 
le jugement de la dite Cour de première instance ; accorde 
à l’appelant le profit de la première partie de sa première 
motion, et en conséquence lui donne acte de la production 
de copie du susdit décret de Sa Majesté en Conseil, et or- 
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donne que la dite copie soit entrée sur les régistres de cette 
Cour, maïs le déboute du reste de sa dite première motion, 
ainsi que de sa dite deuxième motion en entier. Et lais- 
sant aux parties à se pourvoir ainsi qu’elles aviseront, la 
Cour ordonne que les dites deux motions de l’appelant et 
le présent jugement soient transmis au greffier du susdit 
Conseil Privé. 


Cross et Bantrort, pour Pappelant. 


Axssorr, pour l’intimée. 


_ 





QUEEN’S BENCH, | DISTRICT OF MONTREAL. 

PPEAL SIDE. 

Before :—Sir L. H. LaFonraine, Bart., C.-J., Ariwnr, 
Duvaz and MonpvE.et?, Justices. 

LYMAN et Gl,cccecscocccccsscccsecccescccces Appellants. 


and 
HIGGINSON, . 200s soso connues sou e Respondent. 





In an action of damages brought against 
the defendants for refusing to fulfil an 
undertaking to receive the plaintiff as 
partner into their firm, the deferdants 
set up in their pleas acts of immorality 
on the part of the plaintiff, that he con- 
stantly cohabited with a woman of pro- 

igate character, and had introduced 

rostitutes into apartments fitted up in the 
efendants’ premises, that he had nbsent- 
ed himselfin the night from these pre- 
mises which were in his charge as the de- 
fendants’ clerk, and had frequented bro- 
thels, and conducted himself in an irre- 
gulur, improper and immoral manner. 
Held :—That in defining the facts to 
be found by the Jury, questions should 
have been put in respect to such immoral 
acts, as material to the defence, also as 
to the alleged immoral and irregular 
character of the plaintiff. 


Dans une action en dommages contre 
les défendeurs pour refus de se conformer 
à leur engagement de recevoir le deman- 
deur comme membre de leur société, les 
défendeurs pluidèrent la conduite immo- 
rale du demandeur, qu’il avait constam- 
ment co-habité avec une femme dissolue, 
et avait introduit des femmes prostituées 
dans les appartements garnis des défen- 
deurs, qu'il s’était absenté la nuit de ces 
Appartements qui étaient confiés à sés 


soins comme employé des défendeurs, et 


qu'il avait fréquenté des mauvais lieux, 
et s'était conduit d’une manière irrégu- 
hidre, inconvenante et immorale. 

ugé :—Qu’en soumettant les faite à ls 
consideration des Jurés, dex questions 
relativement à ces actes d’iminoralité 
eussent dù être soumises comme nécessaires 
à la défense, et des quéction aussi soa- 
mises quant à Ia conduite iinmorale et 
irregulière du demandeur. 


Jndgment rendered the 7th. day of September, 1860. 





The appeal was from an interlocutory order of the 3ist 
October, 1859, rendered in the Superior Court, Montreal, 
defining the facts to be submitted 1o a Jury. 
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The respondent,. plaintiff below, set up in his declara- 
tion allegations which were substantially to the following 
effect : 


That the defendants had been in trade at Montreal, un- 
der the firm of Lymans, Savage and Co., as copartners, 
dealers in drugs, paints, dye stuffs, &c ; that the plaintiff 
had been for upwards of seven years in the employ of the 
defendants, and that “heretofore, to wit, at the said city 
of Montreal, by a certain writing suus seing privé, written 
“on behalf of the defendants by said Benjamin Lyman, 
“ the senior partner of the firm, and signed in the name of 
“the said firm of Lymans, Savage and Co., the defen- 
& dants undertook and declared that they would allow the 
© plaintiff two hundred pounds per annum, and also five 
“ per cent on the profits of the business carried on there, 
“to wit, in the said city of Montreal, for the next two 
“ yeay, to wit, after the date of the said writing, after 
* which time, to wit, after the expiry of the said two 
“years, which two years expired on the fourth day of 
April last past, they agreed to admit the plaintiff as a 
“ partner in the said business of the defendants, which 
“ writing ig herewith produced to form part hereof; that 
the plaintiff's knowledge of the business of the defendants, 
and his business capacity to manage the same were of 
great use to the defendan‘s, and formed one of the induce- 
ments to them to agree to his admission as a partner 
that relying upon the said agreement he refused other ad 
vantageous offers made to him, and continued faithfully te 
perform his duties in the establishment of the defendants, 
and did in all things conform to his duty; the plaintiff al- 
leged also the refusal of defendants to admit him as a 
partner; “and that the value to the plaintiff of being so 
* admitted as a partner in the business of the defendants 
* exceeded £6500, currency,” and that by the said refusal 
of the defendants to admit him as such partner he had been 
deprived of profits, and of advantages, and of position, 
and had suffered injury and damage in all to the amount 
of £6,500 currency, and upwards. 





394 


Conclusion for £6,500 currency, and costs of suit against 
the defendants jointly and severally. 


The defendants pleaded in effect: that the terms of the 
paper writing did not constitute any final agreement on the 
part of the said defendants to receive the said plaintiff as 
partner, upon terms then agreed upon or understood, but 
expressed the individual intention of the said Benjamin 
Lyman himself, of which intention the other defendants 
had no knowledge, and in which they did not participate, 
and that, in fact, the said defendants, as co-partners, 
never contracted or agreed with the said plaintiff in man- 
ner and form as set forth; that the intention of receiving 
the said plaintiff into partnership was only conditioned 
upon the continued good conduct of the plaintiff, and that 
even had they all concurred, as co-partners with the said 
Benjamin Lyman, in the expression of such an intention, 
and in the signing of the said letter, which they exfressly 
denied, they could not be called upon or required to carry 
out such intention, inasmuch as between the fourth of April, 
1857, and the fourth day of April, 1859, and especially 
during the year 1858, and from that year up to the fourth 
of April last past, the plaintiff had conducted himeelf in 
an irregular, immoral and discreditable manner, and es- 
pecially they averred that during the whole or the greater part 
of the said time the said plaintiff had in his keeping in 
Montreal, and constantly co-habitated with, a woman of 
profligate character, whom he maintained and supported 
at a great expense in a state of prostitution ; and that con- 
trary to his duty, and to all the obligations of morality and 
decency, the said plaintiff introduced prostitutes, at various 
periods, not only in the night, but also during the Sabbath 
day, into apartments fitted up in the defendants’ shop and 
premises, and also that at other times when he should have 
remained in the said premises, which were under his 
charge, he habitually and constantly passed his nights at 
brothels and other disreputable places, and comported and 
conducted himself in a disobedient, irregular, improper 

|, 
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and immoral manner, and in a manner discreditable to 
himself and injurious to the firm, and to its respectability 
and credit ; that the plaintiff was therefore notified by B. 
Lyman that the letter or agreement could not be carried out. 


The answer to the plea was to the effect that all the al- 
legations were untrue, and were made use of for the pur- 
pose of evading the execution of the agreement referred to. 


Suggestions as to the facts to be found by the Jury were 
sent up by the plaintiff and defendants, and on the S1st 
October, 1859, the court, Monk, Justice, appointed a day 
for the trial and defined the following facts for the Jury :— 


1.—Did the defendants, or did any one (and which) of 
them, execute the paper writing sous seing privé of date the 
4th of April, 1857, mentioned in plaintiff's declaration, 
and which is filed in this cause as plaintifi’s Exhibit A? 


Let it be specially found, by which of the defendants, 
and when the said paper writing was so executed. 


2.—Did the defendants refuse to admit the plaintiff as a 
partner in their firm ? 


8.—Did the defendants tortiously and wrongfully refuse 
to admit the plaintiff as a partner in their firm ? 


4.—Did the plaintiff suffer any and what amount of da- 
mage by the failure or refusal of the defendants to carry 
into effect the said agreement, through the defendants fail- 
ing or refusing to admit the plaintiff as a partner in the 
firm of the defendants ? 


6.—Do you find for the plaintiff or for the defendants, 
and if for the plaintiff, for what sum ? 


The defendants filed an exception to this Judgment, and 
on the 2nd of November, 1859, served upon the respon- 
dents attorneys notice that on the Ist of December they 
would move for leave to appeal from the said Judgment. 
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On the 17th November, 1859, the plaintiff again moved 
for the fixing of the trial, and in respect of the defining 
of the facts made the following motion : 


‘With a view to obviate delays and save costs, the 
plaintiff prays acte of the declaration he now makes, that 
he is willing, but without admitting their relevancy 
or sufficiency in any respect, that the 4th and 5th sug- 
gestions of the defendants be adopted and submitted to the 
Jury in this cause, so that the finding of the Jury thereon 
may serve and avail as to law and justice may appertain, 
saving the recourse of the parties as to the relevancy, 
sufficiency or legal effect, of such findings, and he, the 
plaintiff, consequently moves for the adoption of the said 
4th and 5th suggestions.” 


By Judgment of the 25th November, acte was granted ag 
prayed for, and the trial fixed for the 14th December on 
the facts as defined by the Judgment of the Court. On the 
30th November, after notice, the plaintiff prayed acte “ of 
the declaration he now makes that he desists from the 
Judgment of the 81st October last past in this cause, in so 
far as the said Judgment omits to adopt the fourth and 
fifth suggestions of the defendants, consenting hereby, that 
the said fourth and fifth suggestions be adopted 10 serve as 
to law and justice may appertain.” 


These suggestions were as follows: 


Fourth.—Did the plaintiff, between the 4th day of April, 
1857, and the 4th day of April, 1859, while a clerk in the 
defendants’ employ, conduct himself in an irregular, im- 
moral and discreditable manner ? 


Fifth._—Were the habits and conduct of the plaintiff, 
between the 4th day of April, 1857, and the 4th day of 
April, 1859, or during any part of that time, contrary to 
the obligations of morality, and calculated to affect inju- 
riously his reputation, credit and character ? 
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On the 6th December, the writ of appeal moved for by 
“the defendants was served on the respondent who, on the 
following day, presented a petition praying the Court ‘ to 
‘set aside, so far ‘as need be, the Judgment defining the 
facts in this cause, and proceed de novo to define the facts 
to be submitted to the Jury, and adopt for that purpose the 

suggestion of the defendants.” 


This petition was rejected. 


In appeal it was urged on behalf of the appellants ; that 
the facts as defined were imperfect and incomplete, and 
did not cover the material issues. That the désistement as 
made was of no avail, and that after service of the writ of 
‘appeal a Judge in vacation could not, nor could ‘the Court 
in term alter the Judgment or define the facts de novo. 
The respondent contended ; that the appeal was entirely 
unnecessary and should be dismissed with costs ; that it 
was no legal answer to an action on a contract that the 
plaintiff had been immoral ; and that if such fact could 
influence the quantum of damage, the immorality might 
be proved at the trial, and the finding of it was unnecessary. 


Judgment.—Seeing that the Court below in defining the 
facts to be found by the Jury ordered to try the issues 
joined between the parties, omitted to have regard to thé 
‘allegations of the defendants in their perpetual exception 
‘contained, and that therefore the said definition is imper- 
fect and incomplete, and that therefore in the Judgment ‘of 
the Court below, there is error, it is considered and ad- 
jadged that the same, to wit: the Judgment rendered’ in 
the Superior Court, at ‘Montreal, on the 30th day of Octo- 
ber last, be and the same is hereby reversed, and proceed- 
ing to render the Judgment which the Court below ought 
to have rendered, it is further considered and ordered that 
the record be remitted to the Court below, and that the 
questions following be propounded to the Jury, and that 
answers be taken to the same articulately, to wit : 


® 
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1. Did the defendants as a commercial firm contract 
with the plaintiff to admit him as a partner in manner and 
form alleged in the declaration ? 

2. Have the defendants refused to admit the plaintiff as 
such partner ? 

8. Did the plaintiff, between the 4th of April, 1867, and 
and the 4th of April, 1859, co-habit openly with a 
woman of profligate character, and did he maintain her 
in a state of prostitution ? 

4. Was the plaintiff bound to remain upon the premises 
in charge during the night time ? 

5. Did the plaintiff, during the said period of time, ab- 
sent himself from the defendants’ store at night in order to 
pass his time at brothels ? 


6. Did he introduce women of bad fame into the said 
store, within the said period ?. 

7. What is the plaintifi’s general character, and is he 
a person of irregular, immoral and discreditable conver- 
sation and repute ? 

8. Did the plaintiff suffer any damage by reason of not 


being admitted into the said firm as a partner, if so, at 
what sum do you assess the damages? 


That thereupon such further proceedings be had in the 
Court below as to law and justice may appertain in the 
premises, and lastly, it is ordered that tlie respondent do 
pay to the appellants the costs by them sustained ‘in this 
appeal. 


Assorr and Dorman, for appellants. 


Cross and Bancrort, for respondent. 
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COUR SUPERIEURE.—QUEBEC. 


Présent :—Tascnerrav, Juge-Assistant. 


BLACKISTON,,..cccece @ee0e0 02800800 Demandeur. 
No. 1148. VS. | 


Rosa, .cccce 000000008800 0000900e Défendeur. 


Jugé :—Qu’une exception à la forme 

qui contient des ratures et des renvois 

nels il n’est pas référé au bas du 
yer, est néanmoins valide. 





Held :- That an exception à la forme 
which contains erasures and m marginal 
notes, unreferred to at the bottom of the 
plea, is nevertheless good. 








Jugement rendu le 6 septembre, 1860. 





Lanetois, de la part du demandeur, fit motion pour 
faire rejeter l’exception à la forme du défendeur, parce 
qu’elle contenait plusieurs renvois qui n’étaient pas ap- 
prouvés ni mentionnés au bas de l’exception comme bons ; 
et parce qu’elle contenait des mots rayés qui n’étaient 
pas mentionnés au bas de l'exception comme nuls. 


Bossé, junior, maintint qu’il n’était pas nécessaire de 
mentionner les renvois ou mots rayés au bas de l’excep- 
tion. (1) 


TascaxrzaAu, Juge.—I] n’y a rien dans la loi qui 
rende nécessaire de mentionner les renvois ou mots rayés 
au bas de exception ; et les objections aux exceptions à la 
forme doivent être faites sur les mérites, et non par des 
objections futiles. 


Casauzr et LanGLois, pour le demandeur. 


Bossé et Bossé, pour le défendeur. 


(1)'4 Lower Canada Jurist. p. 126. 
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QUEEN’S BENCH, 


APPEAL SIDE. 


DISTRICT OF QUEBEC. 


Before :—Sir L. H. LaFonrarne, Bart., C.-J. and Arzwis, 
Duvaz, Meneprru and Monpecer, Justices. 
Hnand,.oooo 00000 000000 2000500000 0099. Appellant. 


and 


LAaMPSON,.ccsccsscccce seccecseccces ee . Respondents. 


pense 


Held :—lo. That no appeal lies to the 
Court of Queen’s Bench, under the 12 
Vio, cap. 38, secs. 53 and 95; 18 Vic, 
eap. 108, sec. 15; and: the 20. Vic. cap. 
44, sec 60, in an action of ajectment in- 
stituted in the Circuit Court, where the 


Zennual rent is under. £25. 
* 20. That iw ls to-the Court of 
Queen's Bench, from the Circuit Court, 


where two sureties sign the:appeal Bond, 
is not necessary that either should be 
declared to be a proprietor of real pro- 
t perty of the value of £50, over and above 
all incambrances. and that this is only 
necessary where but one surety signs the 
Bond, under the 20 Vic., cap. 44, sections 
61 and 62. 


Jugé :—Ilo. Qu'il n’y a pas d'appet à 
la oe du Banc de la Reine sous les 
dispositions de la 12me Vic., ch. 38, secs. 
63, 95 ; 18 Vic. ch 108, sec. 15; et de 
la 20 Vio., ch. 44, sec. 60, dans une ac- 
tion pour vider les lieux instituée devant 
la Cour-de Cireeit, où le leper eat.an des- 
sous de £25. 

20. Que forsque le cautionnement-est 
donné par deux cautions sur appels à la 
Cour du Bano de Ia Reine, de la Cour de 
Circuit,. il n’est nécessaire que |’; 
où l’autre déclare qu’elle est propriétaire 
de biens immeubles de lg: vasear.da £50, 
au dessus de toutes charges, et que cels 
devient nécessaire seulement dans Le casoù 
le cautionnement est donné par une seule 





caution, en vertu de.la 20 Vic. ch 44, 
' | secs. 61 et 62. 


Judgment rendered the 20th September, 1860. 


The respondent obtained judgment.in the Cirenit Court 
“in an action of-ejectment, compelling the appellant to de- 
liver.ap possession. of the property held by him from the 
. fespondent in virtue of: a lease at the rate of £15. per an- 

num, the term of the lease having expired. The. appellant 
having appealed, the respondent moved to reject the ap- 


peal. 


Kerr, for respondent.—The snnual value or rent being 
£15 determines the jurisdiction ofthe. case .to..be: in the 
Circuit Court, and there is no appeal from any Judgment 
of the Circuit Court to this Court where the amount in 
contestation is under £25 (1). Besides, in this case there 
is no sum in contestation whatever ; the respondent claim- 
ed no rent by his action in the Court below, he merely 
sought to obtain possession of the premises then in the oc- 





(1) 12 Vic., cap. 38, secs. 53 and 95 :—18 Vio. cap. 108, sec. 15 :—20 Vie. 
eap. 44, sec. 60. 





401 


cupation of the appellant—the term of the Jease having 
expired, and the reat having been paid. There is. conse- 
quently no right of appeal. The appeal must be dismissed, 
secondly, because the appellant has not put in sufficient 
security as required by law; the Bond is signed by. two 
sureties, neither of whom is declared to be a proprietor of 
teal property of the value of £50, over and above all 
incambrances, as required by law (1); my pretension: 
being that one must be declured to be such proprieton—- 


Duvat, Justice.—There has been a decision against you ; 
the question has already come up before this Court; both 
here and at Montreal, aad all the Judges have given these 
two clauses great consideration, and we have come to.the: 
conclusion that it is not necessary that it should appear 
that one of the sureties is the proprietor of immoveable 
property when there ate two sureties. 


Sir L. H. LaFonvatng, Chief-Justice.—We have already 
held that where there are two sureties it is not necessary 
that a description of the property should be given. 


Jonns, for appellant. The appeal does lie to this Court, 
under the act cited, 18 Vic., cap. 108, sec. 15. The pro- 
per interpretation of this clause is, that the appeal lies 
to this Court from the Circuit Court, as well as from the 
Superior Court, but when once brought, it is then subject 
to all the rules and conditions to be observed in the case of 
appeals from other Judgments of both these Courts. 


Ar twin, Justice.—The 18 Vic., cap. 108, sec. 15, pro- 
vides that all appeals from the Circuit Court under that 
act (Lessor and Lessee act) shall be to the Superior Court, 
and not to this Court ; and the 20 Vic., cap. 44, sec. 60, 
provides that appeals from the Circuit Court shall only 
lie to this Court where the amount in dispute is £25 or 





(1) 20 Vic., cap. 44, sections 61 and 62. 
26 
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upWarde, or where any sum of money is payable to Her 
Majes:y, fee of office, &c., now this case is not compre- 
hended by this clause, because there is no fee of office, 


or money due to Her Majesty, in question. 


The motion to 


reject the appeal is therefore granted, and the appeal dis- 


missed. 


Jones and Hearn, for appellant. 


Kerr and Campsecr, for respondent. 





QUEEN’S BENCH, 
APPEAL SIDE. 


DISTRICT OF QUEBEC. 


Before :—Sir L. H. LaFonrarne, Bart., C. J.. AYLWin, 
Duvaz, Mrerepita and Monpgvet, Justices. 


Grips et al,.sovoe 006000866008 5000000 000: Appellants. 
and 


Tax Bracow Lire anp FRE 


AssvrRance Con- 


PANY, coccosrecccvccetseseessvesceseseees Respondents. 





The respondents served a notice upon 
the attorney of the appellants, that they 
would put in security upon appeal to the 
Privy Council, on tordre the 16th 
August, in the Judges’ chambers in the 
Court House. Security was not put in on 
this day, but notice was given later on the 
saturday, that security would be put in, in 
chambers, on the monday. Security was 

t in on this day, not in chambers, 
Pat at the Judge’s house; one of the 
sureties signed the Bond in the forenoon, 
and the other in the afternoon :— 

Held :—On motion to set aside the 
Bond for irregularity and want of suffi- 
cient notice, that the Bond must remain, 
but allowing the parties moving to make 
gach objections to the sufficiency of the 
seourity, as they might legally have 
made when such security was put in. 


Les intimés servirent un avis sur le 
procureur des appelants qu’ils donne- 
raient caution sur appel au Conseil Privé 
le samedi 18 août, en la chambre des 
Juges au Palais de Justice. Le caution- 
nement ne fut fourni ce jour, mais 
avis fut donné le samedi, que le caution- 
nement serait fourni, en chambres, le 
lundi. Le cautionnement fut donné ce 
jour, non pas en chambres, mais à l'Hôtel 
du Jage ; l’une des cautions ayant signé 
le cautionnement dans l'avant midi, et 
l’autre l'après-midi :— 

Jugé :—Sur motion pour faire mettre 
de oôté le cautionnement comme irrégu- 
lier et donné sans avis suffisant, que le 
cautionnement devait suffire, mais per- 
mettant aux parties intimées de faire 
telles objections a la suffisance du caution- 
nement, quelles auraient pu légalement 
faire lorsqu'il fut fourni. 


Judgment rendered the 13th September, 1860. 





The respondents served a notice upon the attorney of the 
appellants that they would put in security in appeal to Her 





403 


Majesty in Her Privy Council, in chambers, on saturday 
the 18th August. Security was not put in on this day, 
but, later in the day, the respondents gave notice to the 
appellants’ attorney, that security would be put in,.on 
monday the 20th, in chambers. Security was on this day 
putin, not in chambers, but at the Judge’s private resi- 
dence, where one of the sureties signed the Bond in the 
forenoon, and the other in the afternoon. 


Vannovous, now moved to set aside the Bail-Bond, on 
the ground, firstly, of the want of sufficient notice—inas- 
much as the notice left at his office, even if regulary ser- 
ved, on the saturday, was not sufficient notice for the 
monday ; that it did not appear by the record that any 
notice whatever had been served upon him on the satur- 
day; and that there was no bailiffs return of record 
shewing that any service of notice had ever been made 
upon him on saturday ; and secondly, by reason of the 
irregular manner in which the security had been put in, it 
not having been put in, in chambers, but, on the contrary, 
at the Judge’s private residence, and also by reason of the 
irregular manner in which the sureties had there signed the 
Bond, one having signed in the forenoon, and the other 
in the afternoon. 


Hott, contra, said :—That saturday the 18th August 
being the day on which His Royal Highness the Prince of 
Wales arrived in Quebec, all business was in consequence 
suspended, and that it was for this reason that he was 
unable to put in the security on that day, and the same 
reason prevented him from being able to procure a bailiff 
to make the service of notice on that day for the monday, 
the day on which security was put in; but that he could 
establish by affidavit that a notice had been left at the 
office of the attorney of the adverse party on the saturday 
afternoon for the monday. For these reasons, and also 
from the circumstance that the Judgment sought to be ap- 
pealed from was one in which the Judges of this Court 
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were equally divided, be hoped that the Court would over- 
look the apparent irregularity, considering that there had 
been no remissness on the part of the respondents to comply 
with the formalities in such cases provided, but that they 
had been prevented from doing so by obstacles beyond their 
control. 


Dovat, Justice.—The Court thinks that the equity of 
the case will be best met by allowing Mr. Vannovous to 
make such objections to the sufficiency of the security, as 
he might legally have made, on Monday the 20th August, 
the day on which the sureties signed the Bond, but the 
Bond itself must remain. 


Vawxovous, for appellants. 


Hour and Irvine, for respondents. 





QUEEN’S BENCH, more 
Arenas, Sinn, {DISTRICT OF QUEBEC. 


Before :—Sir L. H. LaFowrainwe, Bart. C. J., ArLwin, 
Duvat, Merepitn and Monpgxet, Justices. 
Recixa vs. Creamer. 


Held :—lo. That upon the trial of an :—]. Que sur procès 
indictment for bigamy, the admission of mg du in premier mig marge pt Fae par l’ac- 


the first marriage by the prisoner, un- | ousé, sans autre pr Tag: 
supported by other "eestimany, is suffi- | est suffisante pour souteaites une e conviction: 
cient to support a conviction. 

20. That in criminal cases, American | 20. Que une offense 
authorities will not be received. criminelle, i Aston américaines ne 

seront 

30. That a soldier convicted of bigamy “30 Qu'un & ‘un soldat convaincu de bigamie 
ie not thereby discharged from the military n'est pes par la libéré de ses engage- 
service. ments militaires 





Judgment rendered the 20th September, 1860. 


The prisoner, a private in the Royal Canadian Rifles, 
was tried before Duvax, Justice, at the June term last 
past, of the Court of Queen’s Bench, (Crown Side) for 
bigamy, in having married Elles Maloney on the 18th 
October. 1859, his first wife Maria Gilthrop, being then 
living. 


we eet 
ee es à 
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At the trial the prisoner pleaded “ not gutity.” 


It was proved that a sergeant in the prisoner’s regiment, 
accompanied by a woman representing herself as Maria 
Gilthrop, went to the prisoner on the 7th May, 1859, and 
the sergeant, pointing to this woman, asked the prisoner : 
Is this woman your lawful wife ?” The prisoner an- 
swered : “ Yes, she is, Pll never deny her.” Subsequently, 
at the examination before the magistrate, and after the 
prisoner had heard the evidence adduced against him, the 
magistrate put the following question to him : “ Having 
“ heard the evidence, do you wish to say anything in an- 
“ swer to the charge ? You are not obliged to say anything 
“‘ unless you desire to do so; but whatever you say will 
“be taken down in writing, and may be given in evi- 
“ dence against you at your trial?” The prisoner replied, 
“Tam guilty of the charge, and Maria Gilihrop is my 
* Jawful wife ; I was married to her on the 24th June, 1852, 
“ at Dublin in Ireland, in the protestant Church of the 
© parish of St. James, by the revd. Mr. McNeill; I was 
“born in the city of Limerick, and I am a British sub- 
“ ject.” 


The marriage of the prisoner with Ellen Maloney was 
proved to have been celebrated in the St. Patrick’s Church, 
at Quebec, on the 18th October, 1859, by the revd. B. 
McGauran, a roman catholic priest. 


The prisoner’s counsel objected, firstly :—That there was 
no legal evidence of the first marriage. 


. Secondly :—That there was no legal evidence that Maria 
Gilthrop was alive when the second marriage was cele- 
brated. 


With respect to the second objection, the learned Judge 
left it to the Jury to decide as a question of fact. With re- 
gard to the first, he told them he was of opinion that the 
evidence was sufficient, but that he would reserve the ob- 
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jection for the opinion of the Judges of the Court of Queen’s 
Bench. 


The jury returned a verdict of guilty. 


The learned Judge respited sentence in order to take the 
opinion of the Judges of this Court upon the question :— 
Whether the admission of the prisoner was sufficient evi- 
dence of the first marriage ? 


In the September term of the Court, the question was 
submitted for the consideration of the Judges. 


Kerr, for the prisoner, now argued :—The admission of 
the prisoner, unsupported by other testimony, is not sufh- 
cient evidence of the first marriage. (1) I also refer to 
Archbold’s Practice and Pleading, p. 611, where a num- 
ber of American cases are referred to.— 


Artwin, Justice.—No reference to American authorities 
in such a case as this need be made; we will not look at 
such authorities. 


Sir L. H. LaFonrains, Bart., Chief-Justice.—Suppose the 
man was convicted upon American authorities, would the 
government, upon the presentation of a petition on behalf 
of the prisoner representing this fact, consider it advisa- 
ble to carry out the sentence. 


Monpezer, Justice.—] entirely concur in the view taken 
by the learned Chief Justice. 


Duvaz, Justice.—I am glad to find that the Court has 
refused to receive American authorities, because I refused 
them myself in the case of the Queen vs. Rudolph, where 
the charge was for manslaughter. These foreign laws are 
inapplicable, and ought not 1o be received in criminal 
cases. 





(0 Regina vs. Flaherty, 2 Carrington and Kirwin, p. 781 :—Taylor on Evidence, 
p- 160, seo. 140. 
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Axzwis, Justice.—I will shew the danger of referring to 
American auiborities in criminal cases. They hold in some 
of the States, as mentioned by Swift, one of the best American 
wiiiers, that the evidence of a prostitute is illegal and in- 
admissible, on the ground of her being of unchaste cha- 
racter. Is this law in England? Again, in some of the 
States, the punishment annexed to the crime of bigamy is 
castration. Now, was such a punishment as this ever 
heard of in an English Court of Justice ? Besides, the law 
is different in several of the States, and if reference to 
American authorities is permitted, we must be informed 
which Slate it is, ihe laws of which we are referred to. 
In another State, I ibink it is that of Massachusetts, the 
crime of theft is punishable in the old antiquated manner, 
by compelling payment of four times the value of the ar- 
ticle stolen. Now, how can such laws, or the decisions 
founded upon them, be applicable in our Courts of Justice. 
I hope therefore we will hear no more of them. The prac- 
tice of late has been to create great confusion, by the habit 
which has prevailed to too great an extent of citing Ame- 
rican, English and French aathorities in all cases indis- 
criminately, and it is lime to pal an end to such confu- 
sion. 


Mezeoirn, Jusiice.—) ain quite of opinion with the 
other Judges of this Court that, as a general rule, Ameri- 
can authorities in criminal cases ought to be excluded ; 
but in a case like the present which is not regulated by po- 
sitive law, and in relation to which the opinions of some 
of the ablest English Judges are conflicting, I must con- 
fees I would not be disposed to exclude the reasoning of 
able legal minds whether in the United States or else- 
where. it does seem io me that there are reasons for being 
more cautious in receiving admissions in a case of bigamy 
than io ordinary cases. ‘The admission of a marriage 
involves a question of law ; and such admissions are not 
entitled io as much weighi as adimissionus of maiters of 
fact ; besides a conviction for bigamy gravely aflects the 
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interests of the children of the second marriage. These 
are additional reasons to induce me to consult the Ame- 
rican auiborities in the present case ; and, as we all ad- 
mit that on doubiful points we are glad to refer to these 
authorilies in our studies, J see no objection to being aid- 
ed in this reference by taking a note of ihem in Court. 


At the same time, I repeat, when the English authorities 
are clear, J see no use whatever in ciling any others. 


Arzwin, Justice.—Besides we have Lower-Canada law 
upon the subject, a decision was rendered in Montreal in 
which this very point came up, and was decided against 
the pretensions now urged on benalf of the prisoner ; (1) 
there is therefore no necessity for reference in the matter to 
American authorities. 


Sxcreran, supported the ‘application on bebalf of the 
prisoner to set aside the verdict. 


Stuart, Q. C., for the Crown. The point reised here 
has already been decided by ibis Court, as His Honor Mr. 
Justice Aylwin has justly observed. The prisoner made 
the admission upon which he was convicted under the 14 
and 15 Vic., cap. 96, sec. 10, and this admission is quite 
sufficient evidence to support the conviction, and bas been 
frequently so held in England. (2) 


The Court having deliberated :— 


ArLzwin, Justice, remarked :—The authorities, at least 
the more recent ones, are clear upon the point; that the 
admission of the prisoner, under the circumstances of this 
case, is sufficient to enable the Jury to say whether he is 
guilty or not. The admission was made freely and volun- 
tarily under the necessary precautions required by law, 
the prisoner was not entrapped into it. The objection may 





1) Regina vs. MoQuiggen 2. Lower-Canada Rep., p. 340. 
0 reenleaf, p. 462, sec. 461 :—1 Taylor on Evidence, p. 358, sec. 384. 
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be urged, that the prisoner being a soldier might be dis- 
posed to make the admission with the view of obtaining 
his release from his military engagements, but his convic- 
tion of the crime of bigamy will not have this effect. The 
question of the sufficiency of the prisoner’s admission has, 
besides, beeu decided in Montreal as [ stated at the argu- 
ment, although it is not mentioned in the printed report 
teferred to. In one word the Court here is of opinion that 
the verdict is right, and the sentence must be executed. 


Dovat, Justice.—I had no doubt of the sufficiency of the 
admission at the trial, yet I thought the objection was 
one which I ought to reserve for the opinion of this Court ; 
but if I had been aware of the decision rendered in Mont- 
real, I would not have done so. The admission is of it- 
self sufficient evidence to support the conviction. (1) The 
admission of the prisoner was not merely made to the 
Justice of the Peace, but both before and afterwards vo- 
luntarily to his comrades, and before the Justice of the 
Peace he even gave the details, as to the Church, &c., in 
which he was married. Now an erroneous opinion ap- 
pears to prevail that by this conviction the prisoner is 
discharged as a soldier. This is not so, (2) and I do not 
believe that the impression, that a conviction for bigamy 
releases a soldier from his military engagements, pre- 
vails among military men. 


Monoecer, Justice.—It is a fundamental principle that 
the best evidence is the confession of the party accused, 
when such confession is made under proper circumstances, 
and there is no exception to this general rule which can be 
invoked in this case, to prevent the admission of the pri- 
soner from beiag taken. 


Merepita, Justice.—The learned Judge in submitting 
to the Jury the admission made by the prisoner as to his 
first marriage, followed the course pursued by Mr. Justice 





1) Russell on Crimes, p. 217. 
3 Prendergast on Law relating to officers in the Army. 
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Wightman, after consulting Mr. Justice Creswell, in the 
case of the Queen vs. John Simonasto, (1) and by Mr. 
Justice Erskine in the Queen vs. Upton, referred to in the 
note to the Queen vs. Simonasto. 


Mr. Starkie also says: “I have known a prisoner to be 
convicted of bigamy upon proof of his deliberate admis- 
sion of both marriages in tbe presence of his first wife, 
before a Magistrate.” (2) It is true that in the Queen vs. 
Flaherty, relied on by the prisoner, Chief Baron Pollock 
held, that some evidence of the first marriage, beyond the 
mere admission of the prisoner, was necessary. 


But the circumstances of that case were somewhai pe- 
culiar, and the Chief Baron observed that the prisoner 
might, “ fora purpose have stated an untruth.” 


In the present case, the admission was not only made 
deliberately, but, so far as I can see, withoui any motive 
to induce the prisoner to accuse himself falsely. The 
course pursued by the learned Judge in the present case 
was not only in accordance with the English cases al 
ready referred to, but also with the decision of this Court 
at Montreal (Mr. Justice Aylwin presiding) in the case of 
the Queen vs. MeQuiggan. The reasons which bave 
been urged against receiving admissions in cases of bigamy 
show, not that such admissions should be wholly rejected, 
but that they should be received with caution ; and were 
they to be excluded, there can be no doubt that there 
would be # lamentable failure of justice in many cases. 


Kerr, for prisoner. 
Secreran, counsel for prisoner. 


Stuart, O., Q. C., for the Crown. 





(1) Carrington and Kirwiu, 164 :—47 EnglishCom. Law Rep. 164, in notes. 
(2) 2 Starkie on Evidence (ard edition) p. 894. 
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VICE ADMIRALTY COURT.—LOWER-CANADA. 
Before :—Hon.. H. Buacx, Judge, Vice-Admiralty Court, 
Tax ANNE JoHANNE.— Larsen. 


I. The Court of Admiralty has juris-; lo. La Cour d’amirauté a jurisdietion 


diction in cases of collision occurring on 
the high seas, where both the vessels are 
the property of foreign owners. 

2. Questions of collision are questions 
communis juris; and in cases where 
both parties are foreigners the important 
distinction is whether the case be com- 
munis juris or not. 

3. In a case of damage by collision, 
held to have been the result of inevitable 
accident arising from foggy weather, and 
the vessel proceeded against dismissed 
accordir gly. 

4. When damage is occnsioned by un- 
avoidable accident, the loss must be-sus- 
tained by the party on whom it has fallen. 


5. The law imposes upon a vessel 
having the wind free, the obligation of 
taking proper measures to get out of the 
way of a vessel close hauled. 


dans les cas de collision qui ont lieu en 
pleine mer, lorsque les deux vaisseaux 
appartiennent a des étrangers. 

- Les questions de collision sont des 
questions communis juris; et dans les 
cas où les parties sont étrangères la dis- 
tinction importante est de savoir si le cas 
est communis juries ou non® 

3. Dans une cause pour dommage par 
collision, jugé avoir été le résultot d’un 
accident inévitable provenant de ce qu’il 
y avait une forte brume, et la partie pour- 
suivie mise hors de cour en conséquence. 

4 Quand le dommage est le résultat d’un 
accident inévitable, la perte doit être souf- 
ferte par la partie sur laquelle elle est 
toinbée. 

5. La loi impose à un vaisseau ayant 
le vent largae, l'obligation de prendre les 
mesures nécessaires pour éviter an vais- 
seau qui est près du vent. 


Judgmeni rendered the 21st September, 1860. 


This was a cause of damage promoted by the. owners 
of the brig Ferdinand, a French vessel, against the Nor 
wegian barque Anne Johanne, under the circumstances 
noticed in the following judgment of the Court :— 


The Court.—This is a suit brought by Ferdinand Dubois, 
of Rosnay, in the department of La Vendée, in France, 
and Jean Adolphe Pellerin, of the town of Tonnay Cha- 
rente, in the department of Lower Charente, in France, 
owners of the brig Ferdinand, of the burthen of 251 tons, 
English measurement, built at Sables d’Olonne in France, 
and commanded by Jean Adolphe Pellerin, one of the 
owners, against the Norwegian barque Anne Johanne, of 
the barthen of 355 tons English measurement, whereof 
Lars Andreas Larsen is master, for damages arising from 
the loss of the Ferdinand, in consequence of a collision 
between her and the Anne Johanne, in the North Atlantie 
Ocean, on the 20th of June last, in about forty five degrees 
north Jatiiude, and between forty five and forty eight de- 
grees west lougiiude from Greenwich. 
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On the part of the Ferdinand it is alleged in the plead- 
ings that on the 8th of June last, she sailed from Bedford, 
in the United States of America, with a cargo of whale 
oil, bound to the port of Havre in France. That in pur- 
suing the said voyage, she was, upon the 20th of the same 
month, about half past five in the afternoon, in the North 
Atlantic Ocean, east of the Great Bank of Newfoundland, 
and in about 44° 50’ north latitude, and 48° 10’ west 
longitude’ from Greenwich, with the wind north west, 
blowing a gentle breeze, and the vessel steering east-south- 
east, under all sails nearly squared on the port tack, port 
studding sails included, and running about five knots an 
hour, the weather being a little foggy, and a bell kept 
ringing on board in consequence, the Anne Johanne was 
seen on the port side of the Ferdinand at about ove hundred 
and fifty fathoms, and steering about west-south west. 
That the master of the Ferdinand, who was then on deck, 
and close by the wheel, immediately put his helm a-port, 
and hailing the Anne Johanne, shouted loudly and dis- 
tinctly “luff, luff,” making a sign with his arm to that 
effect. That the Anne Johanne instead of keeping her 
course, or porting her helm, put it hard-a-star-board, in 
order to pass ahead of the Ferdinand, thereby bringing the 
wind more on the beam of the Anne Johanne, and conse- 
quently increasing her speed, and rendering inevitable a 
collision between the two vessels, which might have been 
avoided had the Anne Johanne kept her course, or put her 
helm a-port. That almost immediately afterwards the two 
vessels came into collision, the Anne Johanne striking the 
Ferdinand with the speed of about nine and a half knots, 
on her port side, immediately opposite the main-mast. 
That the Anne Johanne breaking her own jib-boom and 
bob-stays against the Ferdinand, her bow sprit came into 
contact with the Ferdinand’s main-mast, and broke it close 
to the deck, carrying away the spanker and tearing away 
the spanker mast, after which the cut-water of the Anne 
Johanne repeatedly struck the Ferdinand on her port-side, 
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and thereby broke the sbrouds and chaïns, and forcing up 
the deck on ejiber side. That during the collision, the 
Anne Johanne was kept under all sail, without letting go 
her halyards, thereby greatly increasing the violence of the 
collision. That other and very great specified damage was 
done 10 the Ferdinand by the collision so that she became 
a complete wreck, Jeaking very fast, and being loaded 
with a full cargo of oil, would, upon her filling with water, 
have capsized, and immediately endangered the lives of 
her crew ; and that she was thereupon necessarily aban- 
doned. That the crew went on board the Anne Johanne, 
but that the master of that vessel refused to endeavor to 
save tbe effecis on board the Ferdinand and ordered her 
boats to be cast off, and sail to be made on the Anne 
Johanne. That the collision occurred solely through the 
inattention and want of skill of the persons on board the 
Anne Johanne ; and would not have occurred if the master 
of the Anne Johanne had not pat his helm to siarboard 
contrary to the rules of navigation, and that it did not oc- 
cur from any inattention or want of skill of the persons on 
board the Ferdinand. The cargo of the Ferdinand is al- 
leged to have been worth six thousand pvunds, sterling, 
the freight she would have earned £1000 sterling, and the 
value of the vessel to have been £1500 sterling, the da- 
mages claimed being £3000 sterling. 


On the part of the owner of the Anne Johanne, (John 
Abrahamsen, of Kragero in Norway,) it is pleaded that 
having sailed from Kragero in ballast for Quebec, on the 
2nd of June last, she was on the 20th of that month, at 
about six in the afternoon, in the North Atlantic Ocean, to 
the eastward of the Great Bank of Newfoundland, in la- 
titude 45° 15 North, and longitude 45° 54, West from 
Greenwich. That the wind was then West North West, 
and the vessel was steering a course South West. That 
she had been on the star-board tack al] that day. That the 
watch and all hands being on deck, the mate who was on 
the look out on the forecastle, gave the signal, ship ahead, 
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when the fog-horn which had been kept sounding all day 
at intervals of a minute, was immediately sounded by the 
mate. That the Ferdinand was then approaching directly 
the hawse of the Anne Johanne, and was at the distance of 
about fifteen fathoms or half a ship’s length from the Anne 
Johanne: that orders were then given to put the Anne 
Johanne’s helm hard a port, and back the sails; that the 
helm was put hard a-port, but there was not sufficient time 
to back the sails completely; and that the jib-boom of ‘the 
Anne Johanne came into contact with the main rigging of 
the Ferdinand, striking her about midships on the larboard 
side. That the sails were immediately clewed up; and 
that after some of the rigging of the Ferdinand bad been 
cut away, the Anne Johanne passed clear and under her 
stern; and after taking on board the crew of the Ferdinand 
and effecting certain repairs which the collision bad made 
necessary, proceeded on her voyage, and arrived at Que- 
bec on the 16th of July last. That the loss of the Ferdi- 
nand was not occasioned by any inattention of those on 
board the Anne Johanne, but by the negligence, inatten- 
tion, want of skill, hesitation, and want of exertion on 
the part of those on board the Ferdinand. 


No question of jurisdiction has been raised, but it may 
be as well to premise that Courts of Admiralty jurisdiction 
in England and America have uniformly held that they 
have jurisdiction over foreign vessels in all cases of colli- 
sion, where the preceeding is tm rem, and the vessel is 
within the local jurisdiction of the Court. These cases 
are communis juris ; there is no matter of contract involved 
in them, and the municipal laws of the countries in which 
the parties may have their permanent domicile cannot ap- 
ply. The proper forum for the proceedings is the locus ret 
site ; and it must be evident that justice requires this ; for, 
in the great majority of cases, if the courts of the country 
in which the vessel proceeded against may be, could not 
or would not entertain the suit, the only real and efficient 
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proceeding and remedy would be utterly lost. The case 
is therefore regularly before the Court, and to be determin- 
ed upon its merits. 


There is no difference, which can affect the decision, in 
the allegations of the two parties in their pleadings, the 
evidence they adduce, or the protests made by the res- 
pective masters-on their arrival and filed in the cause, as 
regards the place and time when and where the collision 
occurred. Both agree that it was in the North Atlantic 
Ocean, and the slight difference between them as io the 
latitude aad Joagitude in no wise affects the merits. Both 
agree also that it was in the afternoon, some hours before 
sun set, and the difference between them as to the exact 
time, does not amount to more than half an boar, and is 
immaterial. Both agree also that the weather was and 
had been for some time before foggy, so much so that both 
assert that they had been using their fog horns, and the 
people of the Ferdinand assert that they used a bell also, 
for some time before. They agree also very nearly as to 
the force and direction of the wind, and as to the courses 
of the vessels immediately before the collision, the slight 
difference in the statements of the two parties not being 
such as to affect the case, both agreeing that the Ferdinand 
was going with the wind many points free or nearly before 
it, or having it a little on her port quarter, and that the 
Anne Johanne was close hauled on the starboard tack, and 
that it blew a fine fresh breeze (une jolie brise). They 
agree about the rate at which the Ferdinand was sailing, 
which was about five knots; and the people of the Anne 
Johanne state their speed at about five or six knots, but the 
people of the Ferdinand estimate that of the Anne Johanne 
at about nine knots, stating that the people of the Anne 
Johanne told them so after the collision. It seems probable 
that the speed assigned to the Anne Johanne by her own 
people was nearer the truth : but the assertion of the Fer- 
dinand’s people is in favor of the Anne Johanne, as dimi- 
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nishing the time during which sbe would run the distance 
which was between the vessels when they first saw each 
other. This distance is variously stated in the pleadings 
and evidence ; in the preliminary act filed on behalf of the 
Ferdinand, it is stated at 150 fathoms, and the evidence 
on behalf of that vessel does not materially differ from this 
statement, the highest estimate by any witness on that side 
being 200 fathoms. Jn the preliminary act filed on behalf 
of the Anne Johanne, it isstated at ten fathoms, in the plea 
at 15 fathoms, and in the evidence addaced at two ships’ 
length, which may be about 40 fathoms. The time be- 
tween that when either vessels first saw the other and the 
collision, is stated in the evidence on behalf of the Ferdi- 
nand at abuut two minutes ; and in that on behalf of the 
Anne Johanne at about half a minute. Both statements as 
to time and distance are probabiy more or Jess erroneous, 
and the almost impossibility of correctly estimating time 
in cases of excitement is universally admitted and com- 
mented upon by all autbors, and the time is almost always 
over-rated. Taking the distance and tbe speed of the Anne 
Johanne to be as stated by the Ferdinand’s people, the 
time in which she would pass over it would be a little 
over one minute, and if her speed were that stated by her 
own people, it would be a minute and a half; and if we 
take the distance and the speed of the Anne Johanne to be 
rightly given by her people, the time would only be one- 
tenth of this, or nine seconds. The truth probably lies be- 
tween the two statements, and the average of them would 
be about a minute. The greater time and distance would 
be in one respect againat the Ferdinand, because it was 
clearly her duty to put her helm up immediately on per- 
ceiving the Anne Jobanne, and thus to run away from her, 
and if this had been done two minutes before the collision, 
the vessels would have been running more nearly .in the 
same direction, and the Anne Johanne could not have 
struck the Ferdinand nearly at right angles, as she appears 
to have done ; and if the Anne Johanne starboarded her 
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helm, as the Ferdinand’s people assert, the courses 
of the two vessels would have been more nearly pa- 
rallel. As regards the manceuvres of both vessels when 
they saw each other, the evidence is, as is usual in such 
cases, directly contradictory. The people of the Ferdi- 
nand assert that the Anne Johanne starboarded her helm, 
and upon this assertion the claim on the part of the Ferdi- 
nand rests: but they can speak only as totheir belief 
founded on what they were able to see from the deck of 
the Ferdinand, and in a short interval of great excitement 
and hurry, and the evidence of the Anne Johanne’s people 
is positive and clear that her helm was never starboarded ; 
the mate (Halvor Olsen,) swears distinctly and positively 
that he gave the order to port the helm, immediately the 
Ferdinand was seen, and that he saw that it was obeyed ; 
and in this statement he is confirmed by the other wit- 
nesses, who were on deck and formed part of his watch. 
There seems no reason to question this positive evidence 
on the ground that the crew of the Ferdinand express a 
contrary opinion. On the other hand, we must take the 
assertion of the Ferdinand’s people, that her helm was 
ported as soon as the Anne Johanne was seen, to be true ; 
though the Anne Johanne’s witnesses express a contrary 
opinion. As regards the look out kept by each vessel, it 
appears that the mate of the Anne Johanne was, imme- 
diately before the accident, on the round house, which was 
higher than the deck, for the express purpose of looking 
out, and there were six men on deck. On board the 
Ferdinand, all hands were on deck, but no one is alleged 
to have been specially on the look out,—the men were to 
go to supper on deck, and the first person who discovered 
the Anne Jobanne was the apprentice, Joseph Monnier 
who was at the helm and gave the alarm. The lookout 
may, therefore, be said to have been better on board the 
Anne Johanne than on board the Ferdinand; but, as the 
mate of the Anne Johanne could not see the Ferdinand 
until as he says, about twenty-five seconds before the col- 
27 
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lision, the accident cannot be. fairly said to have been oc- 
casioned by any want of look out. 


Taking the evidence of the crew of each vessel to be 
true, as to the facts which passed on board their own ves- 
sel, and under their own eyes, and in which they bore 
their part, it appears that each did the best that the time 
and circumstances would allow to comply with the rule of 
navigation, by which the Anne Johanne, being on a wind 
was entitled to keep her course, and the Ferdinand, having 
the wind free, was bound to take proper measures to get 
out of the way. This rule is universally acknowledged by 
all maritime nations, and the Ferdinand having failed to 
prove that it was violated by the Anne Johanne, this action, 
which could be sustained only on the ground of such vio- 
lation, —proved by unquestionable evidence,—must neces- 
sarily fail. Had the state of the weather been such as to 
enable the vessels to see each other at a sufficient distance, 
it would have been the duty of the Ferdinand to have 
taken such measures and execute such manœuvres as were 
necessary to avoid the collision ; but she is entitled to the 
benefit of the evidence adduced against her, and this evi- 
dence is, that the people of the Anne Johanne, though 
keeping a very careful look out, could not see the Ferdi- 
nand until about half a minute before the collision, a time 
which was not sufficient, under the circumstances of ex- 
citement and confusion always attending cases of sudden 
danger, to enable the Ferdinand to avoid the collision. 
The.case, therefore, appears to the Court to have been one 
of inevitable accident, which neither party could possibly 
prevent by the exercise of ordinary care, caution and ma- 
ritime skill. The rule in such cases is that the loss must 
be sustained by the party on whom it has fallen, leaving 
each party to pay his own costs: and I decree accordingly. 


Le.izvre, for the owners of the Ferdinand. 
Vawnwovous, Counsel. 
Jonxs and Hearn, for the owner of the Anne Johanne. 
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SUPERIOR COURT.—MONTREAL. 


Before :—-BERTHELOT, Assistant-Judge. 


No. 1502. 


SENECAL . core cocvce cece caccce Plaintiff. 


vs. 


Pacaupn ef al... 0000082060 020008 Defendants. 


within the district of Montreal, under s 
Bench warrant from the Court at Three 


Mnjalotion the defendants being do- 
no juri n, the defendants being do- 
miciled in other districts, and not having 
been served with process within the district 
of Montreal, and that the cause of action 
did not arise within the said district of 


Le demandeur, résident dans le district 
de Montréal, poursuivit les défendeurs, ré- 
sidents en Aautres districts, en dommages 
pour svoir faussement, maliciousement, 
et sans cause raisonnable ou probable 
fait un affidavit, à Trois-Rivières, acou- 
sant le demandeur d'avoir obtenu de l’ar- 
gent sous de faux prétextes, et pour l’a- 
voir mis en accusation à Trois-Rivières, 
mais alléguant que son arrestation avait 
6t6 faite dans le district de Montréal, en 
vertu d’un warrant de la Cour à Trois- . 
Rivères. 

Plaidoyer.— Que ja Cour à Montréal 
n'avait sucune jurisdiction, les défendeurs 
étant domiciliés en d’autres districts, et 
signification ne leur syant pas été faite 
dans le district de Montreal, et que Is 
cause d’action ne provensit pas de faits 


Montreal; plea dismissed. ui avaient eudieu dans le dit district 


e Montréal; plaidoyer renvoyé. 





Judgment rendered the 29th. September, 1860. 





The action was brought by the plaintiff, described as re- 
siding at Verchères, against three defendants, one of them, 
Pacaud, described as of the Township of Arthabaska, the 
two other defendants as being of the city and district of 
Three Rivers. The allegations of the declaration charged 
the defendants with having falsely, maliciously, and 
without any reasonable or probable cause, made certain affi- 
davits before a justice of the Peace at the city of Three Ri- 
vers, on the 25th. or the 26th. April 1859, charging the plain- 
tiff, and Louis St. Louis, with obtaining money under false 
pretences, and afterwards of obtaining and procuring a true 
bill against him at Three Rivers on the said charge, and with 
having falsely, maliciously and without any reasonable or 
problable cause, on the 27th. April, caused the plaintiff to 
be arrested at the city of Montreal, and conveyed a prisoner 
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to Three Rivers under a bench warrant from the Quarter 
Sessions there, where bail was given. 


Thatthe case was removed from the Quarter Sessions to 
the Court of Queen’s Bench at Three Rivers by certiorars, 
in which Court the plaintiff was tried and found guilty on 
the 12th. September, 1859, and that on a case reserved, the 
Court of Queen’s Bench, appeal side, quashed and set 
aside the verdict and conviction, on the ground that the 
plaintiff had not been guilty of any offence. The declara- 
tion then set forth “that by reason of the said several 
“ premises, and of his unjust and unlawful arrest, at the 
said city of Montreal, he was forced and constrained to 
“incur great expense” for bail, counsels’ fees &c. £500, 
was injured in his reputation in the district of Montreal and 
Richelieu etc., to the extent of £4500 cy. Conclusion 
for £5000. 


Thé defendant Pacaud pleaded by exception déclinatotre 
that the Court had no jurisdiction, inasmuch as he had his 
domicile in another district, and had not been served with 
process within the limits of the district of Montreal, and 
that the cause of action had not arisen within the last 
named distriet, that in no case could the Court have juris- 
‘ diction except over facts alleged to have taken place in 
the district of Montreal. 


Conclusion, that the Court declare it has no jurisdiction 
and dismiss the action as to bim, and subsidiarily, and in 
case only that the foregoing conclusions were not granted, 
he prayed that it be declared by the judgment that he was 
only bound to answer that part of the action which rested 
on proceedings alleged as having taken place in the district 
of Montreal. 


The other defendants pleaded the same pleas. Answere 
general. 


BrERTHELOT, Justice.—Referred to the case of Dansereau 
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vs. Maxham quoted below, (1) where a point similar to the 
one before him had been raised, and the exceptions had 
been dismissed. He could not say he was fully satisfied 
with that judgment, but he felt bound to follow it, and the 
exceptions would be dismissed. 


Judgment :—The Court having heard &c., “‘ doth dismiss 
the said exceptions,” with cost. 


Carter, for plaintiff. 
LAFLAMME, LAFLAMME and Daty, for Pacaud. 


Dorion, Dorion and SENECAL, for Dumoulin and Frigon. 


(1) The notes taken at the time of the of the rendering judgment werc to the 
following effect. 

Suira, Justice.—The plaintiff in this cause is of Verchères, the defendant resides 
at Quebec. The action is for malicious prosecution, and it is alleged that the affi- 
davit was made at Quebec, and a warrant obtained from a justice of the peace there, 
which was indorsed, or backed as it is called, in the district of Montreal, and the 
plaintiff arrested at Verchéres, within the District of Montreal, and taken to Quebec 
where bail was given. The plea is a declinatory exception, to the cffect that this 
Court has no jurisdiction, the cause of action not having arisen within this district. 
We are against the defendant. The proceedings were begun at Quebec but they 
were comsummated in the district of Montreal, and this is enough. 

MoxpE zt, Justice.—I would say the proceedings were prepared at Quebec, and 
executed within the district ot Montreal. 

Judgment, Sup. Court Montreal, Smita, MonpeLer, Cuagor, Justices,27 June 1857. 
“ La Cour après avoir entendu les parties---- a débouté et déboute la dite exception 
“ déclinatoire, avec dépens.’”’ 

In this cause the doclinatory exception was filed by Carter, and it appears 
from the record that pleas to the merits were put in anda jury summoned, and 
that the trial was put off in September, 1858. since which date no proceedings 
seem to have been had. Maxham’s affidavit was to the effect that he had accepted 
Dansereau’s draft in favor of Louis St. Louis for £200. on the false representation that 
he, Dansereau, had in his possession 2000 minots of barley which he would send down 
to Quebec for sale by Maxham. The declaration set up that security was given at 
Sorel, for his, Dansereau’s appearance at Quebec, that he did sppear before the ma- 
gistrate there, and was discharged. 

See 12 Vict., Cap. 38, sect. 14. “ All actions, suits, or pro eedings may be com- 
‘““menced at the place where the terms of the said Court are held in an 
“ district, provided the cause of such actions, suits or proceedings respectively, shall 
‘have arisen within such district, or the defendant, or one of the defendants, or the 
“party or one of the parties to whom the original writ. order or provess shal! be 
“‘addressed, shall be domiciled or served personally with such writ, order or process 
‘within such district, and that all the defendants or parties aforesaid, be legally 

“ served with precess, and not otherwise, except when any of the suid defendants or 
‘* parties shall be summoned by advertisement as hereinafter mentioned.”’ 
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BANC DE LA REINE, 
Ew Appa. 


Présents :—Sir L. H. LaFonraiwe, Bart. Juge-en-Chef, 
Artwin, Duvat, Monpezer et Bape.ry, Juges. 
ARCHAMBAULT e ccoccce oo sono see cee Appelant. 


et 
ARCHAMBAULT. 000 ceccce ceccce cecces cecces Intimé. 


Jugé, en Cour Supérieure : — Quune Hold, in the Superior Court :—-That a 
créance qui n’est pas constatée par acte = is not founded on an au- 


{ DISTRICT DE MONTREAL. 


authentique ne peut-être opposée en com- | thentic deed, cannot be set up in compen- 
pensation à une sutre créance constatée |sation to s claim founded upon such 
or un tel acte,  Bonobetant le défaut 
partie, à 8 com tion est o 
, de répondre à 'artionttion ulation de 
az ls part ree Goa d'oroel compensa 


party, to whom compensation is pleaded, 


ate tion de faits of the 

perty se up compensation 

Held, in Sppeal : :— That the default of 

the party to answer the articulation de 

atts, having the effect of an admission of 

the facts , the claim set up in com- 
liquide, and 


spel: Fque ie le défaut 
al ue, értie de répon articulation 
de de faits, rendant les faits “verbs la oré- 
ance opposée en compensation devensit 
claire et ‘ Hiquide, et éteignait la créance | pensation became claire ef 
adverse extinguished the adverse claim. 


Jugement rendu le Sme. jour de septembre, 1860. 





L’intimé, demandeur en Cour de première instance, pour- 
suivait le défendeur sur un acte d'échange d’immeubles 
intervenu entr’eux, réclamant de lui £201 1 11, savoir: 
£25, partie de la soulte stipulée en faveur de l’intimé, et 
à lui payable; £21 16 8, restant de cette soulte que le dé- 
fendeur devait payer à l’acquit du demandeur à un nommé 
Brazeau, paiement qui n'avait jamais été fait; £25 a 
titre de dommages faute d’avoir fait construire au deman- 
deur une maison en bois, ainsi que stipulé en l'acte d’é- 
change ; £28 11 3, droits seigneuriaux dus sur la terre 
donnée en échange par l’appelant, et acquités par l’intimé, 
et £4 5, autres droits seigneuriaux dus sur la même terre, 
acquités sur jugement par un nommé J. Bte. Surault à qui 
l’intimé l’avait cédée, et que l’intimé avait été obligé de 
rembourser. Le reste de la réclamation se composait d’in- 
térêts sur ces diverses sommes. 


L’appelant contesta cette demande alléguant extinction 
de la créance par paiement et compensation, et plaidant 
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nommément paiement à Brazeau des £21 16 8, (ce qu’il 
ne prouva pas) et que, d’ailleurs, cette somme étant due à 
Brazeau par l'intimé pour marchandises vendues et livrées, 
l'intimé ne pouvait être troublé à ce sujet, cette créance 
étant prescrite. II offrait au reste de donner à l’intimé cau- 
tion contre tout trouble à cet égard. 


L’appelant disait avoir payé sur transport fait par l'intimé 
à un nommé Trottier £10 8 4, et avoir payé au même une 
autre somme de £4 17 14. Que sur la soulte il ne restait 
ainsi qu’une balance de £9 14 44, qui se trouvait compensée, 
et au-delà, par celle de £37 15 10 que l'intimé devait à 
l'appelant, tant pour deniers et provisions avancés au de- 
mandeur, que pour sommes payées à son acquit, prix d’un 
cheval et loyers de maison. 


Quant à la maison, l’appelant n’avait jamais été mis en 
demeure de la construire, qu'il était prêt à le faire à l'en- 
droit qu'on lui indiquerait, et qu’elle ne cofterait pas la 
somme demandée. 


Enfin, qu’il n’était pas tenu au paiement des prétendues 
créances seigneuriales, ni tenu aux intérêts réclamés. 


Par sa réponse le demandeur prétendait que cette compen- 
sation invoquée parle défendeur ne pouvait être accueillie, 
vu qu'elle était d’une créance non liquide, contre une cré- 
ance claire et liquide. 


La contestation étant liée l’appelant produisit dans les dé- 
lais prescrits une articulation de faits conforme à son excep- 
tion. L’intimé ayant négligé d'y répondre et de produire 
lui même une articulation de faits, fit motion pour être relevé 
de ce défaut, mais sa motion fut rejetée, et de ce jugement 
il n’y a pas eu appel. 


L’intimé interrogea l’appelant sur faits et articles, et les 
parties fixèrent d’un commun accord à £9 la valeur de la 
maison en question. 
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Par les faits et articles l’appelant admettait que la terre 
qu’il avait donnée en échange devait au seigneur £17 12 6, 
mais que celle qu’il avait reçue devait £11 7 10 qu’il avait 
payés ; que l’intimé avait été poursuivi en exhibition de 
titres et non en recouvrement d’arrérages ; qu’il avait payé 
£14 0 44, depuis l’institution de cette action, non pas à 
Brazeau, mais son à fils, pour balance de tout compte contre 
le demandeur. 


_ Le 28 octobre 1859, la Cour, présidée par l’Hon. Juge 
Guy, rendit le jugement qui suit : 


La Cour, etc. Considérant que le demandeur a droit 
de réclamer du défendeur une indemnité pour le défaut 
par le défendeur d’avoir construit la maison mentionnée en 
l’acte d'échange entre le demandeur et le défendeur, reçu 
devant M. Chs. M. Lebrun et son confrère, notaires, le 
vingt-cinq octobre, 1838, et que suivant les admissions des 
parties, la valeur de cette maison est de neuf louis, du 
cours actuel de cette province ; considérant de plus que le 
dit demandeur n'a aucunement établi cette partie de sa 
demande par laquelle il réclame la somme de vingt-huit 
louis onze chelins trois deniers, dit cours, qu’il prétend 
avoir payée à Jean Bte. Surault, et qu'il ne peut, en consé- 
quence, réclamer du défendeur quant à ces deux chefs; 
considérant, en outre, que le défendeur n’ayant pas payé 
avant l’institution de la présente action la somme de vingt 
louis seize chelins et huit deniers, dit cours, à Joseph Bra- 
zeau, indiqué au dit acte d’échange par le dit demandeur, 
et n’en rapporte aucune quittance valable, le demandeur a 
droit de répéter la dite somme ; considérant encore que le 
défendeur n’a pas justifié son exception de compensation 
quant à la somme de trente-sept livres quinze chelins et dix 
deniers, dit cours, et que nonobstant l’articulation de faits 
soumise par le défendeur, et à laquelle le demandeur n’a 
pas répondu, les créances opposées ainsi en compensation 
par le défendeur n'étant pas claires et liquides ne peuvent 
en droit être admises comme une extinction de la dette du 
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demandeur, qui est une dette claire et liquide, et que le 
défendeur n’a fait preuve d’aucun paiement autre que celui 
de la somme de deux cent cinquante livres, ancien cours, 
montant du transport fait par le demandeur au nommé An- 
toine A. Trottier, le vingt avril mil huit cent quarante, 
devant Chs. M. Lebrun et son confrère, notaires, condamne 
le défendeur à payer au demandeur la somme de soixante- 
onze louis treize chelins cinq deniers, dit cours actuel de la 
Province du Canada, balance tant en principal qu’intéréts 
dus au vingt-huit juillet, mil huit cent cinquante huit, par 
le défendeur au dit demandeur pour les causes mentionnées 
en sa déclaration, et admises par le présent Jugement; 
avec intérêt sur la somme de trente-quatre louis huit chelins 
et quatre deniers, dit cours actuel, balance en principal, à 
compter du 28 juillet, 1858, jusqu’au paiement et aux 
dépens. 


Sur appel de ce jugement, la Cour du Banc de la Reine 
a donné gain de cause à l’appelant par la sentence sui- 
vante : 


La Cour.... lo. Considérant qu’en Cour de première 
instance, le défendeur a opposé à l’action du demandeur 
un exception de compensation et paiement. 


20. Considérant que les faits qui servent de base à cette 
exception, sont reproduits dans l'articulation de faits du 
défendeur, que le demandeur n’a pas répondu à cette arti- 
culation de faits, et n’en a lui-même produit aucune ; que 
même sa motion pour être admis à le faire a été rejetée par 
la Cour de première instance: qu’ainsi, aux termes du 
statut de 1857, ch. 44, sec. 74, les faits énoncés dans l’ar- 
ticulation du demandeur doivent être considérés comme 
admis par le demandeur ; que tel étant le cas, la demande 
doit être regardée comme éteinte depuis longtemps, et le 
demandeur aurait dû en être déboutée, et que par consé- 
quent, il y a eu mal jugé par le jugement dont est appel: 


Infirme le susdit jugement, savoir: le jugement rendu le 
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28 octobre, 1859, par la Cour Supérieure siégeant dans le 
district de Beauharnais, avec dépens contre l'intimé sur le 
présent appel ; et cette Cour, procédant a rendre le jugement 
que la dite Cour Supérieure aurait dû rendre, déboute l’in- 
timé de sa dite action avec dépens; et ordoune que le dos- 
sier soit remis, etc. 


Ayzwin et Duvat, Juges, différant. 
Brancnavp, pour l'appelant. 


Denis, pour l'intimé. 





QUEEN’S BENCH, ? DISTRICT OF MONTREAL. 
In APPEAL. 
Before : — Sir L. H. LaFonrainx, Bart., Chief - Justice, 
AyLzwin, Duvaz and Monpezer, Justices. 


WATSON, co. 600000 0608066000 000008 ..... Appellant. 
and 
Tax Mayor, ALDERMEN AND CrTIZENS OF THE 
Ciry or MonTREAL,......e 600000 000000 .. Respondents. 


The Corporation of the City of Mont-| La Corporation de la cité de Montréal 
real is liable for loss occasioned by the | est responsable de pertes occasionnées par 
burning of property within the City by | l'incendie de propriétés dans la cité par 
persons riotously assembled therein. des personnes assemblées tumultucuse- 
ment en e. 





Judgment rendered the 8rd. day of September, 1860. . 


This was an action brought by Watson against the Cor- 
poration of the City of Montreal, to recover £4354, alleged 
loss occasioned by certain mills, buildings, machinery and 
effects, belonging to him, and situated in St. Ann’s Ward 
of the City of Montreal, having been set fire to and des- 
troyed, on the 18th July, 1858, by a mob, tumultuous as- 
semblage, or by riotous persons. The action was based 
upon the Act 14 and 15 Vict., cap. 128, section 58, under 
which the Council is empowered to pass by-laws for the 
purposes therein mentioned, and amongst others : “ To im- 
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“ pose a special assessment over and above all other rates 
“‘ or assessments which the said Council are empowered 
“to impose, to defray and meet the expenses of any build- 
ing or buildings, or other property whatsoever that may 
be demolished, destroyed, injured, damaged or deterio- 
“ rated in value, by any mob, tumultuous assemblage, or 
“ riotous persons whomsoever in the said City ; provided, 
“ that in the event of the demolition, destruction, injury or 
damage to any property in the said City by any mob or 
“tumultuous assembly, if the said Council omit to pro- 
“ vide, by such special assessment, to defray the expense 
“ thereof within six months after the destruction or injury 
“of said property; then the said Council shall be liable to 
“ pay the same, and the proprietors of the property destroyed 
‘or injured may recover the amount or value thereof by 
“ action against the said Council.” 


This section was set forth in the declaration and the ne- 
cessary allegations made as to the plaintiff’s right of pro- 
perty, the loss, and the failure of the defendants to levy the 
the special assessment referred to. The plea was a défense 
en fatt, and a consent was filed of record to waive an en- 
quéte as to the amount of damage, and that if the Court 
should determine the defendants to be liable, the damages 
should be estimated by experts, or in default thereof by the 
Court. Admissions were given as to the application for 
the loss, defendants’ refusal to allow it, and that no special 
assessment was empowered or levied, and a large number 
of witnesses examined. 


Bapezeyx, Justice.— Recapitulated pleadings and held 
that the plaintiff’s right to recover was clear in case it were 
made out that the premises were set on fire by the mob, 
which, it was admitted on all hands, had assembled in 
Great St. James Street on the evening of the 12th. July. On 
that day an orange flag had been displayed from the Odd 
Fellows Hall in Great St. James street, a most serious riot 
had taken place, the mob had broken into one Carson’s pre- 
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mises in the vioinity, and destroyed the furniture. This was 
about 9 o’clock at night. There was contradictory evidence as 
tothe hour when the fire broke out at the plaintiff’s premises. 
Some of the witnesses stated the fire to have broken out 
about midnight, others aslate as three in the morning. He 
held that it was not clearly established that the fire was 
occasioned by the mob, and that there was no mob there 
when the fire broke out ; it had been sworn that there had 
been cries among the mob of “ let us go to Douglasses 
mills ” but that was earlier in the evening. There was 
no evidence that the plaintiff Watson, or the Douglasses 
who were the tenants of the mills at the time of the fire, 
were orangemen. It was evident the premises were set 
fire to, but he held that there was not sufficient proof to con- 
nect the fire with the mob, or riotous persons, and no proof 
of any motive or reason for setting the premises on fire. 


Judgment of the Superior Court 31th. Dec. 1859. “ Consi- 
“ dering that the plaintiff hath not established the material al- 
*¢ legations of his declaration, and that the injury and damage 
“ complained of, and the loss and destruction of property 
“ by fire, were not proved to have been sustained or occa- 
“ sioned by said riotous mob, or tumultuous assemblage of 
“ persons, mentioned in the declaration, doth dismiss the 
“ said action with costs.” 


Judgment in appeal :—“ Seeing that the appellant has es- 
“ tablished in proof the burning and destruction, by persons 
“ riotously assembled in the city of Montreal, of the pro- 
“ perty described in the declaration, and that the party de- 
“ fendant is liable by law to indemnify the appellant from 
“ the loss by him sustained in consequence of such bur®- 
“ing, &c.” 


Judgment reversed, expertise ordered as to the amount 
of loss. 


CARTER, for appellant. 


Papin, for respondents. 
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QUEEN’S BENCH, 


APPEAL SIDE. 


DISTRICT OF QUEBEC. 


Before : Sir L.H. LaFonraine, Brt., Chief-Justice, AyLwin, 
Duvaz, Merepitx and Monpsg et, Justices. 


BEreparRp. COCO Oe 0 0000 OOSESESTEE Appellant. 
and 
Tne CoRPORATION OF THE PARISH or Sr. 
CHARLES BORROMEE .ccccccecccceccvece Respondents. 


Held :—lo. That in appeals from the 
Cirouit Court, the service of a copy of the 
petition, notice and bond in peal, at 
the domicile of the attorney litem, is 
sufficient, under the 20 Vio., cup. 44, 


sec. 66. 

20. That affidavits setting forth that 
the property described in the appeal bond 
is not of the value of £50, will be received 
in support of a motion to dismiss the ap- 
peal for want of sufficient security, and 
the appeal will be dismissed on such mo- 
tion, unless the appellant deposit the sum 
of £50, together with the sam of $5 to 
eover the costs of such motion. (1) 


Jugé :—lo. Que sur appels de la Co 
de Cirouit, la signification ¢ de copie de la 
requête, avis et cautionnement, au do- 
micile u procareur litem, est suffi- 
sante sous les dispositions de la 
Vic., ch. 44, sec. of “me 

20° Que des affidavits constatant que la 
propriété désignée dans le cautionne- 
ment n'est pas de ls valeur de £50, 
seront reçus au soutien d’une motion 
pour renvoyer l’appel faute de caution- 
nement suflisant, et l'appel sera renvoyé 
sur telle motion, a moins que l’appelant 
ne dépose lw somme de £50, avec Ja 
somme de 85, pour rencontrer les frais de 


telle motion. 


Judgment rendered the 18th. September, 1860. 

This was an appeal from the Circuit Court. The copy 
of the petiton, with the notice, and copy of the bail bond, 
had been served at the domicile of the attorney ad litem of 
the respondents. 


Txssize, for respondents, moved to dismiss the appeal, 
contending that where there was no service of the petition, 
notice and bail bond upon the adverse party, either perso- 
nally or at his domicile, the service upon the attorny should 
be personal, and not merely at his domicile, under the 20 
Vic. Cap. 44, sec. 65. (2) The distinction, he argued, was 


(2) hich provides Cast" copy of which potios 
es —“a of whic tion’ (in appeal) ‘ 

‘ of the time or day on or after w it may proceeded toon D Pay Gon of 

4 Queen’s Bench, and a copy of the appeal bond certified by the clerk in whose 

office it is filed, shall be served on the adverse party personally or at domicile, or 

on his attorney ad litem in the Circuit Court, within twenty five days from the 

# rendering of the judgment appealed from.”’ 
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clearly drawn in this clause, that the service might be 
upon the adverse party, either personally or at his domicile, 
but no such latitude was allowed where the service was 
made upon the attorney ad Item, because the words used 
in the clause were, ‘ on his attorney ad litem” thereby in- 
tending a personal service. 


Guey, for appellant. Argued that great expense 
and difficulty would unnecessarily be entailed upon 
suitors, if a personal service upon attorneys ad litem 
were required, inasmuch as professional engagements fre- 
quently required their absence from home; and that in 
cases where the adverse party might reside in the country, 
to insist upon a personal service upon the attorney, would 
in ali probability amount to an absolute denial of justice, 
and deprive the party of his right of appeal. 


Txssizgr, for respondents, presented a second motion to 
dismiss the appeal, supported by affidavits setting forth that 
the property described in the bail-bond was not of the value 
of £50, as required by the 62 section of the above statute. 
He contended he had a right to attack the bail-bond in this 
manner, inasmuch as by the statute in question, the party 
appellant could give security without notice to the adverse 
party or his attorney. 


Guey, contra, argued, that this motion involved a charge 
of perjury against the surety, and should not be adjudicated 
upon without allowing him an opportunity of being heard. 
The appellant would also, doubtless, be able to produce 
witnesses that the property was worth more than the £50 ; 
and that, consequently, the Court should not decide upon 
exparte affidavits, without allowing the appellant an interval 
of a few days to collect counter affidavits. 


Duvaz, Justice.—Upon the first motion the court is with 
the appellant, as we consider the service at the domicile of 
the attorney ad litem to be sufficient. With respect to the 
second motion, we are of opinion that it must be granted, 
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and the appeal dismissed for want of proper and sufficient 
security—{Gugy here suggested that the appellant would 
deposit the £50 in court, if required.) His Honor, after con- 
ferring with the other judges, then said, we are of opinion 
that if the appellant deposit the £50, together with the sum 
of $5 to cover the costs of the adverse party on this motion, 
the appeal may be allowed. | 


The appellant having deposited these amounts, the Court 
ordered that the respondent take nothing by his motion. 


Guey, for appellant. 


Tessier and Ross, for respondents. 





QUEEN’S BENCH | 
APPEAL SIDE. rt DISTRICT OF QUEBEC. 


Before :—Sir L. H. LaFowrainz, Bart. C. J., AyxLwix, 
Duvaz, Mereprrx and Monverer, Justices. 


CHAREST, ...oooossoees 0080000000 60000 Appellant. 
and | 


ROMPRÉ, .cccccsccccce cvccevesevesevesccoes Respondent. 


Held :—That in appeals from the Cir-,  Jugé :—Que sur appels de la Cour de 
cuit Court, the bond will be declared in- | Cirouit, le cautionnement sera déclaré 
sufficient when such bond, being given by | insuffisant si telle cautionnement, étant 
one surety who declares he is the pro- | donné par une seule caution qui déclare 
prietor of real property of the value of | qu’elle est propriétaire de biens immeu- 
£60, over and above all incumbranoes, | bles dela valeur de £50, au-dessus de 
does not contain a description of such pro- | toutes charges, ne contient pas une descrip- 
perty, and the appeal will be rejected, | tion de tels biens, et l’a pel sera renvoyé 
under the 20 Vic., cap.44, secs.61 and 62. | sous la 20me Vic., ch. 44, secs. 61 et 62. 


Judgment rendered the 18th September, 1860. 





This was an appeal from the Circuit Court, in the dis- 
trict of Three-Rivers. The bond in appeal was signed by 
one surety in which he was declared to be a proprietor of 
real property of the value of £50, over and above all in- 
cumbrances. 
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Irvine, for reepondent.—This security is insufficient. 
The Court has always held that where but one surety signs 
the bond in appeal under the provisions of the 20 Vic., cap. 
44, secs. 61 and 62, the bond must contain a description 
of the property declared upon. | 


Vannovous, for appellant.—The practice in Three-Rivers, 
as I understand, has invariably been to receive bonds such 
as the present, not containing any description of the pro- 


perty. 


Duvaz, Justice.—It is to be regretted that this motion 
should be so often repeated. We have already decided 
that the appeal bond must contain a description of the pro- 
perty, when there is but one surety. The appeal must there- 
fore be dismissed, and it is also to be regretted that a party 
must be turned out of Court on a motion of this kind, but it 
cannot be avoided ; it would be well to have the clerk 
of the Court at Three-Rivers notified of this error, so that 
it may not be committed again. 


Vannovous, for appellant. 


Hour and Irving, for respondent. 
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COUR SUPERIEURE.—QUEBEC. 


Présent :—Sruarr, Juge. 
VALLEE,...ccccce ccccencvccccce Demandeur. 


No. Lo. vs. 
LATOUCHE, . ose cocccnccsscccee Défendeur. 





Jugé :—Que lorsque l’action estportée | Held:—That where the action is brought 
pour une somme au dessus de £50, et le | for a larger sum than £50, and judg- 
Tugement est rendu pour la somme de | ment is rendered for £60 and interest, 
aveo intérêt, le demandeur n’a/the plaintiff is only entitled to costs as 
droit qu’aux frais d’une action de la pre-|of the first class in the Circuit Court, 
mière classe dans la Cour de Circuit, | and a motion to revise the taxation of the 
et une motion pour reviser la taxe duj Prothonotary awarding costs as of the 
Prothonotaire accordant les frais de se- |} second class in the Superior Court, will 
conde “eee dans la Cour Supérieure, sera | be granted. 
aeco 





Jugement rendu le 5 octobre, 1860. 





L’action fut intentée pour la somme de £54 17 10, et 
jugement rendu pour la somme de £50, avec intérét de- 
puis la signification du bref de sommation. Le Prothono- 
taire avait taxé le mémoire de frais accordant au demandeur 
les frais d’une action de seconde classe dans la Cour Supé- 
riure. 


Duval, sur motion pour reviser la taxe du Prothonotaire. 
Le demandeur, suivant la 12e Vic. Cap. 38, sec. 82, n’a 
droit qu’aux frais de la première classe dans la Cour de 
Circuit, le jugement n'étant que pour le montant de £50. 


Jozicœue, contrà. Le jugement est pour £50, et intérêts de 
puis la signification du bref de sommation, conséquemment 
pour une somme au dessus de £50, et la taxe du Prothono- 
taire accordant les frais comme dans une canse de la se- 
conde classe dans la Cour Supérieure est, pour cette raison, 
correcte. 


Stuart, Justice.—Costs should only have been awarded 
as in a case for £50 inthe Circuit Court, and notasin a 
case in the Superior Court. The motion must therefore be 
granted. 

Berceau et Jorrcœur, pour le demandeur. 


Duvaz et Tascurerkav, pour le défendeur. 
28 
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SUPERIOR COURT.—QUEBEC. 


Before :—Tascuxereav, Assistant-Judge. 


LAPRISE . «oc cecccccces eeeaeeee Appellant. 
No. 1389. and 
ARMSTRONG....cccecces soso. Respondent. 





Held :—That in appeals from decisions 
of the Trinity House, the party appealing 
is not bound to give notice of the security 
he intends to offer, under the 12 Vio., cap. 
114. 


Jugé :—Que sur appels des décisions de 
la Maison de la Trinité, l'appelant n'est 
pas tenu de donner avis du cautionne- 
ment qu'il entend offrir, sous la 12me. 
Vio., cap. 114. 





Judgment rendered the 4th. September, 1860. 


The appellant, a branch pilot for the Harbour of Quebec 
having been suspended by a decision of the Trinity House, 
gave notice that he would appeal from the decision, at the 
then next ensuing term of the Superior Court, at which 
term accordingly he moved for leave to file his petition in 
appeal, having first put in security as required by the 12 
Vict. Cap. 114. 


AzLeyn, shewed cause against the motion, contending, 
that the petition in appeal must be rejected, inasmuch as 
the appellant had not given the respondent notice of the 
security he had put in,. whiob,. he alleged, the appellant 
was bound to do by the statute above referred to. 


PLAMONDON, contrd, maintained, that he was only bound 
to give notice of his intention to appeal, which he had ac- 
cordingly done. 


Tascuerzav, Justice.—The appeal must be granted, as 
the appellant has given the notice required by the statute. 


Piamonpon, for appellant. 


ALLEYN,. for respondent. 
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APPEAL SIDE. 


QUEEN’S BENCH, DISTRICT OF MONTREAL. 


Before : == Sir L. H. LaFownratins, Bart., Chief - Justice, 
Aytwin, Duvaz and Monpezer, Justices: 


Reeina vs. Marin. 





On « question reserved for the Court; Sur une question réservée pour la dé- 
on its appes! side, upon the conviction of | cision de la Cour siégeant en appel, sur 
a defendant for forcible entry into a} conviction du défendeur pour entrée par 
dwelling house. force dans une maison habitée. 

Held:—That the defendant and the| Jugé : —Que le défendeur et les person- 
parties with him having entered the house | nes qui étaient avec lui étant entrées dans 
through an open door, and one of the | la maison par une porte ouverte, et l’une 
parties having been sent out to push in | de ces personnes étant sortie pour pousser 
the windows, the defendant himself taking | les fenêtres du dehors, le défendeur lui- 
them off the hinges, the conviction ought | même les enlevant, la conviction ne de- 
not, under the circumstances disclosed in | vait pas, dans les circonstances de la cause, 
the case, to be disturbed. être renversée. 


Judgment rendered 8rd. September, 1860. 

This was a question of law which arose on the trial of 
Hugh Martin, in the Court of Queens’ Bench, Crown side, at. 
the term held at Montreal in March and April 1860; and 
reserved by the presiding judge (Mondelet) for the conside- 
ration of the Court on the appeal side, under the terms of. 
the statute 20 Vict. cap. 44, sect. 22. 


The indictment was to the effect that the said Hugh Martin, 
with other parties unknown, with force and arms broke into 
a certain house situate in the city of Montreal, in the pos- 
session of one George Pentland “ unlawfully, to wit, by 
“ forcing off and taking away divers of the windows from 
“ the said house, so as to expose the said George Pentland 
“ and his family to an extreme degree of cold weather then 
“‘ prevailing, and to cause them to perish from such cold 
“ and expo8ure, violently, forcibly and injuriously, and with 
“ a strong hand, did enter, and the said Hugh Martin to- 
“ gether with the said other evil disposed persons, to the 
said jurors unknown as aforesaid, then and there with 
“ force and arms, to wit, by forcing off and taking away 
divers of the said windows for the purpose of exposing 
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the said George Pentland and his family to the extreme 
‘ inclemency of the winter so as to cause them to perish as 
‘ aforesaid, unlawfully, violently, forcibly, iujuriously, 
‘ and with a strong hand, the said George Pentland from 
“ the possession of the said house did expel, amove and 
‘ put out.” Then follow similar allegations that he was 
‘ kept out ” in like manner. 


It appeared from the evidence transmitted, that about 
noon, on the 29th. December, 1859, the defendant, Martin, 
the landlord of the house, entered at the open door with one 
Wright, Pentland’s wife and three children being then in 
the house, and without saying any thing proceeded to 
take off and carry away the windows. In the evening 
Pentland’s wife sent to Martin, and asked him to put up 
the windows, when he said “ pay the rent and I will put 
them up.” On the 30th. Martin did not return to the house, 
but on the Sist. the rent having been paid, the windows 
were put in about half past seven o’clock in the evening. 
It appeared also from evidence that on the three days refer- 
red to, the thermometer was about ten degrees below zero 
at five o’clock in the afternoon, and that it must have 
been twenty two degrees below zero on the night of the 
29th. The question reserved was in the following terms. 


“The defendant, and those who assisted him, having 
‘“ entered the house through the kitchen door which was 
‘“ open, and one of them having been sent out to push the 
“windows in, and Martin the defendant taking them off 
‘ the hinges from inside the room, has there been, in law, 
a forcible entry committed ? ” 

Judgment after hearing counsel &c. “ It is considered 
“and adjudged by the Court now here, pursuant to the 
“ statute in that behalf, that the verdict of the fury and the 
‘ conviction made and rendered against the defendant in 
“ this cause, ought pot to be disturbed by reason of any 
“ thing in the said case submitted. 

The Hon. Mr. Justice Mondelet dissenting. 

Jounson, Q. C., for prosecution. 

Dev, for defendant 
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QUEEN’S BENCH, 


APPEAL SIDE. 


DISTRICT OF MONTREAL. 


Before :—SirR L. H. LaFonraine, Bart. Chief-Justice, 
AyLzwin, Duvaz and Monpxxex, Justices. 
ROWELL. ccc cece conso voor succes Appellant. 


and 
NEwTron..., 6060066 400 000000 000080 06000 8 8 Respondent. 





On the 23rd October, 1855, R. acknow- 
ledged a transfer as made to him by 
of his rights in a certain lot of land, 
and agreed to take N.’s interest in the lot 
and “ allow him upon debta’’ due to R., 
whatever two persons named ‘‘ shall ap- 
praise it worth.” 

On the 19th June, 1856, the persons 
so named estimated the value of N.’s in- 
terest in the lot, and awarded “that R. 
shall allow N. $300 upon the debts he 
now holds against N., or pay him the 
money.” 

On the 29th. March, 1859. N. instituted 
an action against R. for the $300, setting 
up the submission and appraisal, al- 
leging that R. had refused to deduct or 

ow the $300 from the debtedue, and 
bed compelled him to pay the debts in 


The defendant pleaded payment, and 
set up a claim on notes filed, tothe ex- 
tent of $1673 53, and that a settlement 
had been made and deduction allowed of 
the $300 on the 8th September, 1856, 
he also pleaded compensation and the 
general issue. The plaintiff produced 
with his answer R.’s receipt for $650, of 
the Sth. September, 1856, in full of all obli- 
gations, judgments, notes, executions 
and book accounts, and alleged that this 
amount was more than was due on the 
notes referred to, and that the whole of 
the notes were paid in cash. 


Held :—That the parties present on the 
Sth September, 1866, were inadmissible 
to prove by parol testimony conversations 
between the plaintiff and the defendant as 
to the settlement and deduction of the 
$300, orthat N. had admitted such de- 
duction and settlement at the date of 
the receipt. 


Le 23 octobre, 1855, R. reconnut que N. 


N. | lai avait fait cession de ses droite sur un 


certain lot de terre, et convint d’acheter 
les droits de N. dans cet immeuble, et de 
le prendre en paiement de ce que lui de- 
vait N. au prix qu’il serait estimé par 
deux personnes. 

Le 19 juin 1856, les personnes nommées 
estimérent les droits de N. dans le lot, et 
firent rapport que R. donnerait orédit a N. 
pour $300, sur les dettes que N. lui de- 
vait, ou qu’il lui paierait le montant en 
argent. 

29 mars, 1859, N. porta une action 
contre R. pour les $300, alléguant l’ex- 
pertise et l'estimation, et que R. avait 
refusé de déduire les $300 sur les dettes 
dues. et l’avait contraint de les payer en 
entier. 


clama $1573 53, montant de certains 
billets produits, et que sur un règlement 
de compte entre les parties du 8 se 
tembre, 1856, les $300 avaient de 
portés en déduction, il plaida aussi com- 
pensation et une dénégation générale. 
Le défendeur produisit avec sa réponse 
le regu de R. du 8 septembre, 1856, pour 
$650, en plein de toutes obligations et de 
tous jugements, billets, exéoutions et 
comptes, et allégua que ce moutant exoé- 
dait ce qui était dû sur les quatre billets, 
et que tous ces billets avaient été payés 
en argent. 

Jugé :—Que les parties présentes le 8 
septembre, 1866, étaient inadmissibles 
comme témoins pour prouver les conver- 
sations entre le demandeur et le défen- 
deur, relativement au règlement de 
comptes et à la déduction des $300, ou 
que N. eut admis telle déduction et tel rè- 
glement a la date du regu. 


Le défendeur plaide paiement, et ré- 
3 





J udgment rendered the 4th. June, 1860. 


The plaintiffs action was instituted inthe Superior Court 
for the district of Bedford, and was based upon the fol- 
owing agreement of submission and appraisal. 
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‘¢‘Whereas William Newton has this day transferred to 
me his rights in the North half of lot number twenty in the 
seventh range of lots in the township of Bolton, and upon 
the procurement of the patent from Government I hereby 
agree to take his interest in the said lot, and allow him 
upon debts due me from him, whatever Hiram Foster and 
Nathaniel Pettes, both of Brome, shallappraise it worth, 
and in case of a disagreement between them, they shall 
choose a third man, and the decision of a majority of the 
three shall be conclusive.” 

(Signed,) A. J. RowE.. 

Nelsonville, Oct. 23rd. 1855. 


The award, dated 19th. June, 1856, after reciting 
the submission, and that the appraisers examined the 
premises and evidence adduced by the parties, and de- 
liberated, goes on to state that “we have come to the 
‘ conclusion and determination, and do therefore award 
“ that the said Rowezz, shall allow to the said Newron, 
‘‘ the sum of three hundred dollars on the notes and debt 
he now holds against the said Newton, or pay him the 
“ money.” 


These documents were set up in the plaintiff’s action 
which was taken out on the 29th. March, 1859, and it was far- 
ther alleged that the defendant, disregarding the award, did 
not allow the plaintiff the $300 upon the debts due to him by 
the plaintiff, nor pay the sum of money, but sued out a writ 
of attachment in the Superior Court, Montreal, for all notes 
and debts due by the plaintiff, and compelled him to pay 
the same in cash, although he, Rowell, had obtained a 
patent from the Crown for the half lot in question. Con- 
clusion for $300. 


First plea.—Payment on or about the 8th. September, 
1856. 


The second plea set up the submission and award, also 
the plaintiff’s indebtedness to Rowell in the sum of 
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$1578 58, as the amount of four several promissory notes 
filed in the cause, made by Newton in favor of Rowell, and 
costs incurred on certain actions brought by Rowell against 
Newton, in the Superior Court, Montreal. It then set up 
settlement made between the parties on the 8th. September, 
1856, and that the three hundred dollars were allowed and 
deducted from the amount so due, to the satisfaction of 
Newton. 


The third plea set up the four notes and the costs in 
compensation, also Newton’s acknowledgment of the debt. 


The answer to the first plea was general ; to the second 
plea, * that true it is, as stated in said plea, that defen- 
“ dant, at the time therein stated, held divers promissory 
“ notes signed by plaintiff, on account of which, and 
‘6 on account of transactions connected therewith, a ba- 
‘6 lance of $650 was justly due to the defendant, at the 
‘6 time of the making of said award mentioned in plain- 
‘¢ tiff ’s declaration, and upon which balance said defen- 
‘ dant should of right, in pursuance of the agreement 
‘€ firstly recited in plaintiff’s declaration, have credited to 
‘© said plaintiff, the said sum of $300; ” but that he re- 
fused to credit or allow the same, and “ instituted suits for 
6 the full amount as stated in his said plea, and compelled 
‘6 the plaintiff to pay him, the defendant, in cash, the said 
‘ balance due on said notes, which payment the plaintiff 
‘6 made, in full, at the said township of Potton, on the 
‘6 8th. of September, 1856, as will fully appear by said 
‘© defendant’s receipt herewith filed, to form part hereof.” 


This receipt is in the following terms :— “ Received of 
‘¢ William Newton six hundred and fifty dollars, in full of 
‘ all obligations now due me from the said Newton, also 
“all judgments at the Court in Montreal and elsewhere ; 
also, all executions, and all notes, and book accounts 
‘© now due me from said Newton.” 

Potton, September 8th. 1856. 

(Signed,) A. J. Rowx xu. 
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The answer to the third plea set up : That true it was 
the defendant had sued the plaintiff on the four notes, as 
stated in his plea, and for a greater sum than was justly due, 
and that the plaintiff, to save costs, paid $650, a greater 
sum than was justly due, in full of all notes, claims and 
demands. 


The signature of Rowell to the submission was admitted, 
and that the appraisal or award was made as appeared by 
the copy produced. These admissions constituted the only 
evidence for the plaintiff. 


Two witnesses were produced on behalf of the defen- 
dant but the questions put to them were overruled, (1) and 
judgment rendered in favor of the plaintiff for $300. 


MeCorp, -. S. Justice. 


(1) Manson, witness, stated that defendant was a trader and that plaintiff was 
a farmer and keptan inn: Quesftion.— Were you present at any time subsequent to 
the award filed in this cause, when a settlement was come to of all matters in dis- 
pute between the parties including the award ? 

Answer.—I was. 
ca cion-— When and where was this settlement, and what occurred on that eo- 

on . 

Answer.—It was all verbal ; there was nothing in writing except some figuring 
and notes and receipts passed betwoen them. 

Question.- Relate the verbal conversation that occurred between the parties on 
that occasion in reference to the settlement and payment of the award filed in this 
cause, as plaintiffs exhibit, No. 4, on the eighth day of September, 1856 ? 

Objecte to as illegal and as tending to prove 2 discharge of an obligation exceed- 
ing 00 livres, to wit, the sum of seventy-five pounds, currency, by parol testimony. 

bjection maintained. 

Question.—Did not the plaintiff at the said time of settlement, on the eighth day 
of September, 1856, admit that the amount of said award had been deducted from 
the defendant’s claim against him, and that there had been a final settlement of 
the matters in dispute. 

Ob‘ ected to as illegal—objection maintained. 

And further the witness saith not. 

Puacps, witness. Question.—Did the plaintiff at any time before the eighth day 
of September, eighteen hundred and fifty-six, tell you that he was about to settle 
his difficulties with the defendant, and that they were to have a final settlement of 
all claims and demands between them ? 

Objected to as illegal, as tending to prove a discharge of an obligation exceeding 
one hundred livres, to wit the sum of seventy-five pounds, by parol testimony. 

Objection maintained. 

Question.— Did the plaintiff, on or afterthe eighth day of September, eighteen 
hundred and fifty-six, tell you, on one or several occasions, that he had settled all 
his difficulties with the defendant, and that a final settlement of all accounts, claims 
and demands between them had been made, including the amount of the award 
filed in this cause as plaintiff ’s Exhibit, No. 4. 

Objected to as above—objection maintained. 
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On behalf of the appellant.it was urged : 


1. That the award went beyond the submission, the 
appraisers having no power to award money to Newton, 
and the intention being simply to settle the amount to be 
deducted or allowed by Rowell, for Newton’s ‘interest ” 
in the half lot. 


2. That the amount of the interest being appraised at 
$300, compensation operated de plano ; the larger debt of 
$1573, being anterior to the award. 


8. That the plain inference from the receipt was 
that the sum of $650 was paid as the balance due to 
Rowell by Newton after settlement of all demands between 
them. 


4. That the evidence offered by the defendant did not 
contradict the award, but tended to explain the receipt, 
and was therefore legal and admissible. 


Axzwin, Justice, dissenting.—Held that the onus pro- 
bandi lay on the plaintiff ; that compensation was effected 
de plein droit, when the value of the respondent’s interest 
in the land was ascertained by the appraisers ; and that 
the receipt must be taken as evidence of the balance 
coming to Rowell after deduction of this claim against 
him, by Newton, on the award. 


Judgment,— considering that in the judgment rendered 
in the Court below there is no error, ” appeal dismissed. 


O’Hatxiaran, for plaintiff. 
Douxrry, in appeal. . 
Bucuanan, for defendant. 


A. and W. Rosexrtson, in appeal. 
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SUPERIOR COURT.—MONTREAL. 
Before :—Smrtu, Justice. 


Dow. soso couv Plaintiff. 


No. 105. 


vs, | 


BROWNE. soso secs. Defendant. 





In an action against an indorser, the 
defendant pleaded by exception, that 
the signatures endorsed on the notes 
were not his signature, and were not 
written thereon with his knowledge, con- 
sent, or authority, and that he was not 
aware of the existence of the notes until 
notified of tho protests; he also pleaded 
a défense en fait. At the bottom of the 

leas there was an affidavit of the defen- 
ant,that all the facts articulated therein 
were well founded. 


After evidence adduced, it was u 
at the hearing of the cause, that under 
the 87th. seo. of the 20, Vict., cap. 44, the 
plaintiff was entitled to judgment, the 
affidavit not being in the form required ; 


upon this, motion was made by the defen-, 


dant to discharge the délibéré, and to 
have the case struck from the roll, and 
that he be permitted to file the affidavit 
produced with the motion in support of 
is pleas. 
eld.—That the motion was inadmissi- 
ble ; that the right of the plaintiff to have 
the signature taken as genuine, and to 
judgment was a droit ie and ought 
not to be interfered with by the Court, the 
nuineness of the signature not having 
en legally put in issue. 


Dans une action contre un endosseur, 
le défendeur plaida par exception, que 
les signatures par endossement sur les 
billets n'étaient pas sa signature, et n’y 
avaient pas été apposées à sa connais- 
sance, de son consentement, et aveo son 
autorité, et que les dits billets n'étaient 
venus à sa connaissance que lorsqu'il 
avait regu avis des protéts; ii pis 
aussi une défense en fait. Enfin de ces 
plaidoyers il y avait un affidavit du 
défendeur, que tous les faits articulés en 
icoux étaient bien fondés. 

Après l’enquête faite, il fut dit lors de 
l'audition dela cause qu'en vertu de in 
87me. sec. de la 20me Vic. cap. 44, 
jugement devait être rendu en faveur du 
demandeur, l’affidavit n'étant pas dans 
la forme prescrite ; sur ce, il fut fait 
motion par le défendeur pour retirer la 
cause du délibéré, et pour rayer la cause 
du rôle, afin qu'il lui fat permis d’en- 
filer l’affidavit produit avec sa motion aa 
soutien de ses plaidoyers. 

Jugé :—Que la motion était inadmie- 
sible ; et que le demandeur avait droit 
de demander que la signature fut pré- 
présumée vraie, et que son droit d’eb- 
tenir jugement était un droit acquis, a 
Pencontre duquel Ia Cour ne pouvait in- 
tervenir. 


Judgment rendered the 31tb. March, 1860. 


The action was brought upon three promissory notes made 
by Thomas R. Browne, and alleged to he indorsed by the 
defendant. The defendant pleaded by exception, “ that the 
‘‘ signature by Browne set and signed to, and written and 
“ endorsed upon the promissory note, plaintiff ’s exhibit No. 
“ 1, is not his signature, was not written by him, and was 
“not written thereon with his knowledge, consent and 
“ authority, and that he was not aware of the existence of 
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‘€ the said promissory note, until notified that the said pro- 
*¢ ‘missory note had been protested.” The same allegations 
were repeated as to the other notes, and a défense au fonds 
en fait was pleaded. Atthe bottom of the pleas the de- 
fehdant made an affidavit “that all the facts articulated 
‘ and setforth in the foregoing pleas, are, and each of them 
‘6 is, true and well founded.” 


Witnesses were examined by the plaintiff and by the de- 
fendant, as tothe genuineness of the signature indorsed 
on the notes. At the hearing on the merits it was 
urged on behalf of the plaintiff, that he was entitled to 
judgment irrespective of the proof of record, as well as 
upon the facts established in evidence, inasmuch as the 
affidavit of the defendant was not made in conformity 
with the 87th. section of the 20th. Vict.. cap. 44, which 
is in the following terms : “If in any action on a bill of 
** exchange or promissory note, cédule, check, note or pro- 
‘ mise, or other act or private agreement in writing, the 
“ defendant shall make default, or for any other reason the 
“ plaintiff shall become entitled to proceed exparte, then 
such bill or note, check, promise, act or agreement, and 
‘every signature and writing toor upon the same, shall be 
“ presumed to be genuine without proof thereof, and judg- 
‘¢ ment may be rendered accordingly; and if in any such 
‘ action any defendant shall deny his signature, or any 
“ other signature or writing to or upon such bill, note, cé- 
“© dule, check, promise, act or agreement, or the genui- 
‘ neness of such instrument or of any part thereof, or that 
“ the protest, notice and service thereof (if any be alleged 
by the plaintiff) were regularly made, whether such denial 
“ be made by pleading the general issue or other plea, such 
“ instrument and signatures shall nevertheless be presumed 
‘ to be genuine, and such protest, notice and service to 
‘ have been regularly made, unless with such plea there be 
“ filed an affidavit of such defendant, or of some person 
‘ acting as his agent or clerk and cognizant of the facts in 
“ such capacity, that such instrument or some material 
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‘€ part thereof is not genuine, or that his signature or some 
“other to or upon such instrument is forged, or that such 
“ protest, notice and service were not regularly made, and 
in what the alleged irregularity consists ; but nothing in 
‘ this section shall take away any recours en faux, or any 
“ remedy by reguéte civile after judgment if any such signa- 
“ ture be forged.” 


On the 27th. February the defendant moved to discharge 
the délibéré, and that the cause be struck from the role de 
droit, and that he be permitted to file, in support of his 
pleas, the affidavit tendered with the motion. This ‘affi- 
davit alleged the forgery of the indorsations on the notes. 


Suirx, Justice.—Stated pleadings, and read the section 
of the act referred to, and held that the requirements of the 
statute had not been complied with, that the affidavit should 
have set forth that the signatures were forged, and that this 
not having been done, the plaintiff was‘entitled to judgment 
without proof. That this was a droit acquis ; the presump- 
tion of the genuineness of the signature was a presumption 
of law under the statute, and that the Court could not enter 
into the consideration of the evidence, which must be 
looked upon as of no effect, the genuineness of the signa- 
tures not having been legally put in issue. 


Judgment.—“ Considering that the said plaintiff hath 
‘¢ proved and established the material allegations of his said 
“ action, and that by reason of there being no legal or sufh- 
“ cient affidavit produced by the said defendant with his plea 
“ denying the validity of his signature, as indorsed on the 
“ notes on which the present action is based, the fact of the 
“ signature of the said defendant as indorser is thereby 
“ proved and established. 


‘“ And further, considering that by the effect of the 20th. 
“ Vict. chap. 44, sec. 87, all signatures shall be taken and 
“ held genuine and to be proved, unless, with the plea 
“ denying such signatures, an affidavit is filed and produ- 


. 
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# ced according to the provisions of the said act; and fur- 
*¢ ther, considering that by reason of the absence of such 
‘© affidavit, and by force of the said statute above referred to, 
“ the fact of the genuineness or truth of the said signatures 
“ cannot be traversed or put in issue ; and further, conside- 
‘ ring that the evidence adduced by the said defendant 
‘ cannot in law affect the issue so settled by the statute in 
“¢ question; the Court doth overlook and hold as naugnt 
‘t the said evidence. And further adjudicating on the mo- 
‘ tion of the said defendant to put in an affidavit in confor- 
‘6 mity to the provision of the said act, the Court doth 
‘ adjudge the said motion to be inadmissible, and doth 
‘¢ reject the said motion. 


“ And the Court adjudging on the claim of the plaintiff, 
“ doth condemn the said defendant to pay and satisfy to 
‘6 the said plaintiff the sum of $1,486 71c., current money 
“ of this Province of Canada, &c. 

Sruart,. Henry, for plaintiff. 


Lesianc and Cassipy, for defendant. 





VICE ADMIRALTY COURT—LOWER CANADA. 


Before :—Hon. H. Buacx, Judge, Vice-Admiralty Court. 
Avurora.— Morrison. 





As between a British and a foreign ship 
within Canadian waters, the act regula- 
ting the Canadian waters mast be the 
rale of the Court; the duty and the right 
of both parties is to be determined by it. 


Power of the Canadian Legislature ex- 
tends to foreigners when within our own 


on. 

If a collision occur in the night be- 
tween two sailing vessels in the St. Law- 
rence, by the non observance of the rule 
respecting lights, the owner of the vessel 
by which such rule has been infringed 
cannot recover for any damage sustained 
in the collision. 


Danse cas de vaisseaux l'un britan- 
nique et l’autre étranger, tous deux dans 
les eaux du Canada, l’acte règlant ves 
eaux est la règle de la Cour; les de- 
voits et les droits de chacune des parties 
doivent étre déterminés par cette rd 

Les pouvoirs dela Légisiature du 
nada s'étendent aux étrangers qui se 
trouvent dans sa jurisdiction. 

Siun abordage a lieu de nuit entre 
deux vaisseaux voiliers dans le St. Lau- 
rent, en raison de ce que la règle relati- 
vement aux foux à bord n’a pas 66 
observée, le propriétaire du vaisseau qui 
a enfreint la règle ne peut recouvrer de 
dommages tant de la collision. 





Judgment rendered the 80th. October, 1860. 





This was a cause of damage promoted by the owner of 
the barque Juno, a Norwegian vessel, against the british 
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ship Avrora, under the cireumstances noticed in the fok- 
lowing judgment of the Court :— 


The Court.—In this case the suit is brought by Bockman 
Knoph, of Krageroe, in Norway, as owner of the barque 
Juno of that port, against the british ship Aurora, of Aber- 
deen, in Scotland, to recover six thousand five hundred 
pounds sterling, as the damages sustained by the total loss 
of the Juno, in consequence of a collision with the Aurora 
in the lower part of the river or Gulf of St. Lawrence, in 
September last. The question involved is one of very 
considerable importance both as regards the amount, and 
the legal points on which the decision depends. 


The Juno, a barque of the burthen of 445 tons, comman- 
ded by Jens Larsen, sailed from Sunderland, in the United 
Kingdom, on the sixteenth of July last, bound for Quebec, 
with a cargo of coals. The Aurora, a ship of 629 tons 
burthen, commanded by Alexander Morrison, sailed from 
Greenock, in Scotland, on the thirteenth of August 
last, also bound for Quebec, with a cargo of coals. 
No incident affecting the case occurred to either vessel 
until the 13th. pf September last. On that day, at about 
half-past two in the morning, both vessels were in the 
mouth of the St. Lawrence between Cape Rosier and the 
Island of Anticosti, and a little to the westward of the 
lighthouse on the cape, and about ten or twelve miles 
from it, beating upwards towards Quebec, close-hauled on 
opposite tacks, the Juno being on the starboard, and the 
Aurora on the port tack. The Juno heading north-west 
and a half north, and the Aurora about east, vessels 
running atthe rate of from five to six knots, the wind 
being about north-north-east, blowing a top-gallant breeze, 
and the weather being dark and cloudy, but not foggy. 
As to these facts there is no difference in the evidence ad- 
duced by the two parties. The vessels were thus ap- 
proaching each other obliquely, when, according to the 
statement of the Juno’s people, the green light of the 
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Aurora was seen three or four points on the port bow, ata 
distance of about a mile; and about five minutes after- 
wards the Aurora’s sails were seen about three or four cable- 
lengths off : and the Juno’s people go on to say, that her 
master and crew seeing that the Aurora was not altering 
her course, but was coming directly towards them, and 
that a serious collision was inevitable unless the Aurora's 
helm was immediately put hard-a-port, hailed the Aurora 
to do so, but observing that her course was not altered, 
they put the helm of the Juno hard-a-port until the sails 
were all a-back. On the part of the Aurorait is stated in 
evidence, that the mate and all his watch, but one, were 
on deck, and a good look-out kept, but that neither the 
Juno, nor any light on board of her was visible until the 
look-out suddenly: perceived her sails at about a cable’s 
length from the Aurora, and that he called out immedia- 
tely, when the mate not being able to see her from where 
he was standing aft, immediately ran forward to the look- 
out man who pointed her out. It is further stated in the 
evidence on the part of the Aurora, that in consequence 
of the Juno’s having no light visible, some short delay oc- 
curred before it was possible to ascertain what tack she was 
on ; but it being then ascertained that she was approach- 
ing the Aurora, the mate ordered the helm to be but hard- 
a-port, which was instantly done : and the master coming 
on deck let go the mizen sheet to make the ship pay off as 
quickly as possible. That she did pay off immediately, but 
before she could wear round, the Juno being so close upon 
her, and having head way, it was too late to prevent the 
collision ; and the stem of the Aurora struck the Juno on 
her port side about the mizen chains, with such force that 
the Juno sank about ten minutes afterwards; the crew 
being saved by the Aurora, and brought by her to Quebec. 


It is proved that the Aurora was lighted in the manner 
prescribed both by the Admiralty Regulations, and by our 
own act. 22nd. Vict. chapter 19, for regulating the ‘navi- 
gation of Canadian waters, which makes precisely the 
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same provision, and this is not denied on the part of the 
Juno. By the regulations and the act, sailing vessels, when 
under way, are required between sun set and sun rise to 
exhibit a green light on the starboard side, and a red light 
on the port side of the vessel, and such lights are to be so 
constructed as to be visible on a dark night, with a clear 
atmosphere, at a distance of at leasttwo miles, and show 
an uniform and unbroken light over an are of the horizon 
of ten points of the compass, from right ahead to two points 
abaft the beam on the starboard and on the port sides res- 
pectively. On the part of the Juno it is alleged generally in 
the pleadings that she was lighted according to law, her 
lights being bright and placed in such position as to enable 
vessels approaching her to see them at a long distance. But 
in the evidence on her behalf we find that these lights were 
put on each forward corner of the round house which was 
placed close to the foremast and reached to within six feet 
of the main hatch, and was about twenty feet long and six 
feet high, and about four feet from the sides of the vessel ; 
the lights were placed about a foot anda half above each 
corner. They were not therefore:on the stdes of the vessel ; 
and it is proved by Frederic Samson, one of the witnesses 
for the Juno, and a pilot for the river St. Lawrence by 
profession, that the foresail when set covered the lights so 
that they could not be seen by a vessel approaching the 
Juno except from astern ; and that about four hours before 
the collision, perceiving a pilot boat beating up ahead of 
the Juno, he advised her mate to raise up the foresail ‘ on 
its buntlines,”” in order to make the lights visible to vessels 
ahead. He thinks that the bunt of the sail was hauled up 
accordingly, but both he and others say that the clews of the 
sail were not raised, and he says expressely that the clews 
would prevent a vessel approaching the Juno from one side, 
asthe Aurora did, from seeing the lights, and that the 
Aurora could not see the lights, unless she was behind the 
Juno. Upon this evidence, which is uncontroverted and 
which is perfectly consistent not only with that adduced on 
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the part of the Aurora, but also with the other evidence on 
the part of the Juno, the whole ‘question appears to me to 
turn. The Juno was not lighted in the manner required by 
the act regulating the navigation of Canadian waters ;— 
she had the lights (red and green) required bythe act, but 
they were not placed on her starboard or on the port side as 
required, nor ‘so that they could show an uniform and 
unbroken light over an arc of the horison of ten points of 
the compass, from right ahead to two points abaft the beam 
on the Starboard and on the Port sides respectively.” The 
twelfth section provides that : “ If in any case of collision 
it appears to the Court before which the case is tried, that 
such collision was occasioned by the non-observance of the 
foregoing rules, the owner of the vessel by which such rule 
has been infringed shall not be entitled to recover any re- 
compense whatever for any damage sustained by such 
ship in such collision, unless it is shewn to the satisfaction 
of the Court that the circumstances of the case made a 
departure from the rule necessary.” This act appears to 
me clearly to apply to the case, the collision having taken 
place in Canadian waters ; and in consequence, as I think 
the evidence shews, of the non-observance of the require- 
ments of the act ; and I am therefore of opinion that the 
suit on the part of the owner of the Juno must fail. 


It is of the highest importance that an act passed as this 
was, “for the greater security of life and property in ves- 
sels navigating the Canadian waters :” should be strictly 
observed, and there is not, nor ought there to be, any 
distinction made in ‘he act between British and foreign 
vessels. The legislature had a clear-right to bind the latter 
when within its own jurisdiction, and it would have been 
productive of the greatest inconvenience if this right had 
not been exercised. But the requirements of this act agree 
precisely with the admiralty regulations, made under the 
authority of the Merchant Ship>ing Act, 17th. and 18th. 
Vic., cap. 104, now in force ;—and those in force in 
Sweden and Norway, under the Royal Ordinance passed 
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at Stockolm, on the 25th. August, 1652—made with ex- 
press reference to the regulations then in force in Great 
Britain, at the desire of the British Government, and for 
the purpose of avoiding collisions during the night,—impera- 
tively require that a bright light should be shewn by sail- 
ing vessels in such manner that it may be best observed 
by another vessel, and in such good time as to avoid col- 
lision. Even with this regulation, which corresponded 
with the then existing Admiralty regulation of England, 
and which was superseded by our own act as soon as the 
vessel came within Canadian waters, the Juno certainly 
did not comply. Nor by the general maritime law could 
a party recover damages for an accident occasioned by his 
own neglect of precautions manifestly requisite to avoid it. 
Lights are in every country held to be absolutely necessary 
to avoid collisions at night, and the having lights, and 
then suffering them to be so covered that they cannot be 
seen by vessels approaching, could not in any country, or 
under any law, be considered other than a gross act of 
negligence. The result is that I pronounce against the 
claim of the owner of the Juno, and with custs. 


Jones & Heaan, for the Juno. 


Pops, Tos. for the Aurora. 





Note.— REGINA VS. CREAMER. 


In the report of this casé—page 104 supra—we have to notice an error in printing 
the observations of Mr. Justice Aylwin, by which among other things he is made to 
my of bigamy, what was stated respecting rape The passage is to be corrected as 

ows. 

“ In Missouri, the crime of rape is only a misdemeanor, even when committed 
by a slave, and rape by a slave is punished by castration. 2 Bishop on Criminal 
Law, No. 947. Even in the highly enlightened State of Massachusetts, adultery and 
fornication are indictable offences, larceny is punishable by a pecuniary mulct, the 
credit of a female witness may be impeached by showing that she is a common 

rostitute. 14 Massach. Reports, 387 :— Swift’s Law of Evidence, 80 :— Aliter in 
New-York, 13 Johnson 504. 
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SUPERIOR COURT.—MONTREAL. 


Before :—Bape uty, Justice. 


Extparlte—Lenotrr......:,+.. Pettlioner. 
No. 1616. and 


LAMOTHE, el al... sous. Opposanis. 


A petitioner for judgment of oonfir- | Un requérant pour lettres de ratifica- 
mation bound himself by his deed of ac- | tion s'obligea par son acte d’acqaisition 

uisition to pay a sum of money to a/|:le payer une somme d'argent 2 un bail- 
Lrilleur de fonds, who filed an opposition. | leur de fonds, lequel enfila une opposition. 

Held :—That the oppusition would be | whugé:—Que l'opposition serait admise 
admitted but without costs to the oppo- | mais sans frais en faveur de l’opposant. 
sant. 


Judgment rendered the 30th. September, 1869. 


Bavezey, Justice.—In this case the petitioner, Lenoir, 
bound himself by the deed of sale sought to be ratified, to pay 
the sum of money mentioned in the opposition of Lamothe, 
et al., opposants and batlleurs de fonds. The only question 
is as to whether the opposants should be allowed costs 
on their opposition. I understand the point has been ruled 
in appeal, and that no costs should be allowed. 


Judgment admitting the opposition without costs. 
LAFLAMME, R. and G. for petitioner. 
LaF renaye and Papin, for opposants. 





SUPERIOR COURT—MONTREAL. 
Ezxparte-—Swerr...... 0060000 00660 20000 Petitioner. 





Held :—10. That a judge of the Supe-| Jugé:—lo. Qu’un jage de la Cour Su- 
rior Court for Lower Canada, at Mun- | périeure puur le Bas-Canada, à Montréal, 
treal, has no jurisdiction either to re- | n’a aucune juridiction pour recevoir l’af- 
ceive the affidavit of the subscribing wit-| fidavit des témoins à un testament, ou 
nesses to a will, or to grant probate | d’en accorder le probate, le testateur 
thoreof, it appearing that the testator | étant décédé dans le district de Beau- 
died in tbe district of Beauharnois. harnois. 

20. That application must be made to{ 20. Que pour cet objet l'on doit s'a- 
a Judge or to the Prothonotary of the | dreser a un Juge ou au Protonotaire de 
Court, within the limits of the district of'la Cour dans les limites du district de 
Beauharnois. Beauharnois. . 


Judgment rendered the 2nd. October, 1860. 





A petition was presented to Mr. Justice Smrrx, in 
chambers, by the executor and universal legatee of Aaron 
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Sweet, late of the township of Hemingford, district of 
Beauharnois, for the probate of his will; and the wit- 
nesses to the will being present, application was made 
that they be sworn before a Judge, to the usual afhdavits, 
even if the order or probate was not made. Application 
refused on the ground that a Judge had no jurisdiction 
either to receive the oath orto grant probate of the will, 
in the district of Montreal, inasmuch as the testator had 
died in the district of Beauharnois ; and that the application 
must be made to a Judge or to the Prothonotary within that 
district. 


Rosgatson, A. and W. for Petitioner. 





SUPERIOR COURT.—QUEBEC. 


Before :—Stvart, Justice. 


BRIGHAM. -ccces 600608080000 500000 00 Plaintif. 
vB. 

No. 270.4 McDonnezz, ef Gl., .... 00... Defendants. 
and 

DEVLIN oc ccc cece cesses osseuses... Opposant. 


Held :— That where the plaintiff, who; Jugé :—Que lorsqu'un demandeur, ré- 
resides without the province contest an sident hors la province, conteste une 
0 ition, the opposant not entit opposition, l’opposant n’est en droit, 
one the 41, Geo. III, cap. 7, sec. Z, | sous lee dispositions de la 4)me. Geo. 3, 
to security for costs; the plaintiff, injch. 7, seo 2, de demander cautionne- 
such case, not being the party prose-| ment pour les frais; le demandeur, en 
cuting, but, on the contrary, oooupying | pareil cas, n’étant pas la partie poursui- 
the position of a defendant. vante, mais, au contraire, occupant is 

position d'un défendeur. 





Judgment rendered the 5th. October, 1860. 





The plaintiff, residing without the province, having obtain- 
ed judgment against the defendants, sued out execution, 
whereupon the opposant, the wife of one of the defendants, 
filed an opposition afin d'annuler, and moved upon the 
plaintiff to put in security for costs. 


Inviwe, for plaintiff. The opposant is not entitled to security 
for costs, because sofar as the opposition is concerned, the 
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plaintiff is merely in the position of a defendant; and 
it is only the plaintiff or party prosecuting who is required 
by law to give security. (1) 


Jonxs, for opposant. All parties to a suit, residing with- 
out the province, are obliged to give security, not merely 
plaintiffs or parties prosecuting in any proceeding. (2) 


Srvart, Justice.—There is no law to justify such a mo- 
tion as this. The act cited merely provides that plaintiffs, 
or parties prosecuting, shall give security if required ; 
now here, in so far as regards the proceedings on the oppo- 
sition, the plaintiff is merely in the position of a defendant, 
and is not therefore bound to give security. 


Motion dismissed. 
Hozr and Irving, for plaintiff. 


Jowes and Hearn, for opposant. 





SUPERIOR COURT.—MONTREAL. 
Before :—Mownx, Justice. 


DAVID.ccccccccccccscccccscese Plaintif. 
No. 2246. vs. 
Hart.... 04828008 080000 080 € Defendant. 





Te an action by a notery againsta, A une action par un notaire contre un 
seignior for making a livre terrier, the | signeur peur avoir fait un livre terrier, 
defendant pleaded a certificate of dis-| fe défendeur plaida un certificat de dé- 
charge in bankruptcy under commission | charge en banqueroute en vertu d’une 
issued in 1848. commission émanée en 1848. 

Held :—On demurrer to a special an-| Jugé :—:ur défense en droit à une ré- 
ewer, that the debt was proveable under | ponse spéciale, que la dette pouvait être 
the commission, and was discharged by | prouvée en vertu de la cemmission, et 
the effect of the certificate. qu'elle avait été éteinte par le certificat. 





Judgment rendered, the 31st. October, 1859. 





This was an action for £181, fees due to the plaintiff as 
a notary, principally for a livre terrier made in 1844, for 
the defendant, as seignior of the seigniory of Bruyéres. 


(1) 41 Geo. IIT cap. 7, sec. 2—Revised statutes, p. 112. 
(2) 4 Lower Canada Jurist, p. 146 :—9 Lower Canada Reports, p. 72. 


454 


The plea was to the effect that a commission of bankruptcy 
had issued against the defendant individually, and as being 
then a copartuer trading at Montreal with one Benjamin 
Hart. Which certificate was granted in January, and 
confirmed in April, 1849. 


To this plea the plaintiff answered that the debt sued for 
was not proveable under the commission, and was not dis - 
charged by the certificate, that the defendant, as seignior, 
did not, and could not, become bankrupt, and that the 
plaintiff had a privilege upon the seigniory for the amount 
of his claim, which he was only obliged to file in ease the 
seigniory were sold in bankruptcy, and that no such sale 
had taken place. | 


A demurrer to this special answer was filed, and after 
hearing the special answer was dismissed, on the ground that 
the debt was proveable under the commission and was 
discharged by the certificate. 

LaF Lamneg, R. and G. for plaintiff. 


Assorr and Dorman, for defendant. 





QUEEN’S "Sion. DISTRICT OF MONTREAL. 


APPEAL SIDE. 


Before :— Sir L. H. LaFonrainx, Chief-Justice, Bart. 
AyLwiN, Duvaz and Bapezey, Justices. 


MALONEY .....s secoue consossessouose... Appellant. 
and 


QUINN se conso ceccccsecesccevcescs Respondent. 


Hold, in appeal:—In an action by a, Jugé,en appel :—Dans une action 
wife against her hasband, en séparation | par une femme contre son mari, en sépa- 
de biens, that there was error in the | ration de biens, qu’il y avait erreur 
judgment of the Court below in taking |le jugement de la Cour inférieure en 
as confessed interrogatories sur yous el| prenant pour avérés certa 7x. interroga- 
articles served on the husband, the aveu|toires sur faits et articles signifiés au 
or consent being inadmissible, mari, l’aveu ou consentemen étant in- 

ible. 





Judgment rendered the 81st. May, 1860. 





The action was en séparation de biens, brought by 
Rosanna Quinn against her husband, the appellant, for al- 
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leged waste, misconduct and intemperance. Pleas. First. 
That the waste of the community property was occasioned 
by the plaintiff. Second. That the plaintiff had been guilty 
of adultery. Replication to first plea, general, to the se- 
cond, that the defendant had been guilty of adultery. 


Evidence was adduced on both sides, and interrogatories 
sur fails et articles were submitted to the husband who. 
failed to appear, and a motion was made by the plaintiff 
that the interrogatories be taken pro confessts. Judgment in 
the Superior Court Montreal, 6th. May, 1859. 


C. Monpr.et, Justice. — “ Considering that the de- 
“ fendant hath neglected to appear and answer to the 
‘ interrogatories sur faits et articles duly served upon him, 
“doth declare the said fattset articles to be admitted 
‘ and confessed ’’—and that the plaintiff be and remain se- 
parated asto property etc. On appeal by the husband the 
Court of Queen’s Bench held that the aveu or consent of 
the husband in such a case was inadmissible, and reformed 
the judgment. 


La Cour, etc.—Considérant que dans le jugement dont 
“ est appel, il y a bien jugé, en autant qu’il prononce sépa- 
“ration de biens entre les parties, mais qu’il y a lieu de le 
“ réformer, en ce qu’il admet la motion de la demanderesse 
‘ à l’effet de tenir pour confessés et avérés les interroga- 
‘“toires sur faits et articles soumis au défendeur appelant, 
‘“ ce moyen de preuve tendant à obtenir l’aveu ou con- 
“ sentement qui est inadmissible en pareil cas.” réforme le 
jugement &c.,‘ rejette les interrogatoires comme étant inad- 
“ missibles dans cette instance ; mais confirme sur tous les 
‘ autres rapports le dit jugement, avec dépens contre l’ap- 
‘ pelani.” 


MacKay and Austin, for appellant. 


Douerry, for respondent. 
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QUEER’NS BENCH, 


APPEAL SIDE. 


DISTRICT OF MONTREAL. 


Before :—Sie Louis H. LaFonrainx, Chief-Justice, Bart. 
AYxLWIN, Duvaz and Monpæszer, Justices. 


BoucHeER.... 0806068 00002800 080002 006000 8 Appellant. 
and 


Lemoinx, Cb Al.,.cccee sees e0200006008080600 080608 Respondents. 


A defendant, styled in the writ and 
declaration ‘ menutsier,”’ pleaded, by 
exception 2 la forme, that he was not 
and never had been a menuisier, but that 
he was a ‘" contractor and trader,’ ahd 
on proof the exception was maintained in 
the Court below, and the action as to him 


dismissed. 
Held, in appeal :—That the quality of 
menuisier given in the writ was made 


out in evidence ; that the defendant had 
in authentic deeds designated himself by 
such quality, and that even if he was a 
contractor (enfrepreneur) as contended 
for by him, such quality was reconcilable 
with that of menusster. 


Un défendeur, qualifé dans le writ et 
dans Is déclaration de ‘“ menuisier, ”’ 
plaida, par exception à la forme, qu’il 
n’était pas et n'avais jamais été un “ me- 
nuisier ’’, mais qu'il était un ‘‘ contrac- 
teur et commerçant,” et après enquête 
l'exception fut maintenue en Cour infé- 
rieure, et l’action quant à lui renvoyée. 

Jugé, en appel :—Que la qualité de 
“ menuisier *’ donnée dans le writ était 
établie par la preuve ; que le défendeur 
8’ était lui-même désigné par teile qualité 
dans des actes authentiques, et que si de 
fait il était entrepreneur ainsi qu'il l’al- 
léguait, cette qualité était réconciliable 
avec celle de menuisier. 





Jadgment rendered the 9th. June, 1860. 





In this case Lemoine, one of the defendants pleaded by ex- 
ception à la forme that he was not a menuisier, as styled in 
the writ and déclaration, but was a contractor and trader. 
The answer of the plaintiff was to the effect that he was 
properly designated in the writ and declaration ; and upon 
this the parties went to proof. Two notarial instruments 
signed by Lemoine in 1846 and 1847 were filed by the plain- 
tiff, in which he was styled maître menuisier et entrepreneur, 
and other evidence was adduced on both sides. 


Judgment was rendered in the Superior Court Montreal, 
29th. February, 1860, Smirn, Justice, maintaining the 
exception and dismissing the action as to Lemoine, with 
costs. 


Judgment in appeal. “ Considérant qu’il est prouvé que 
& P, G. Lemoine, l’un des défendeurs, est menuisier de 
* son métier, qu’il s'est lui-même qualifié ainsi dans des 
‘ actes authentiques, qu’il n’a pas établi qu’il fût com- 
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‘ merçant, qualité qu’il veut prendre à présent, qu’en le 
“ supposant entrepreneur, autre qualité qu’il veut aussi 
‘ prendre, cette qualité se concilierait avec celle de me- 
 nuisier qui lui est donnée dans la déclaration da deman- 
“ deur ; que par conséquent l’exception à la forme pré- 
“ sentée par le dit Lemoine est mal fondée, et que, partant, il 
“va mal jugé dans le jugement qui la maintient. Infirme 
“ le dit jugement et déboute l’exception à la forme.” etc. 


Dourre, L. for appellant. 


Stuart, H. for respondent. 





COUR SUPERIEURE.—QUEBEC. 
Présent :—Tascnereav, Juge-Assistant. 


CLOUTIER. ... soso ses Demandeur. 
CLOUTIER....seseee cyeceecees Défendeur. 
REEAUME. see sscccccseeceee ee Opposaut. 
DION... cesse seecesseee sees Adjudicalaire 


No. 656. 





Jugé:—lo. Qu’ une motion pour folle 


Held :—10. That a motion for folle en- 
enchère contre un adjudicataire, femme | chère j 


against an adjudicataire, a wo- 


séparée de biens d’avec son mari, sera re- 
jetée a moins qu’avis de telle motion ne 
soit donné a son mari en même temps 
que tel avis lui est signifié. 

20. Qu'il ne sera pas permis à un oppo- 
sant de faire motion pour folle enchère 
avant qu'il se soit écoulé un délai raison- 
nable de quelques jours pour permettre 
au demandeur de faire telle motion, après 
quel délai il sera loisible a aucune par- 
tie dans la cause de faire la motion. 


man séparée de biens from her husband, 
will be rejected unless notice of such 
motion has been served as well upon her 
husband as upon herself. 

20. That an opposant will not be al- 
lowed to make a motion for folle enchére, 
until after a reasonable delay of a few 
days has been allowed the plaintiff to 
make the motion, after which delay 
any of the parties in the cause may 
make the motion. 





Jugement rendu le 4me. jour de septembre 1860. 





L’opposant fit motion pour 


folle enchère contre l’adjudi- 


Cataire, épouse de Louis Cloutier, séparée de biens en jus- 
tice et düment autorisée, attendu qu’elle avait négligé de 
payer le prix de son adjudication. 
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TascHereav, Juge.—La motion est renvoyée, premiè- 
rement, parceque cette motion n’a pas été signifiée au 
mari de l’adjudicataire, et quoique cette objection n’ait 
pas été prise par les partics dans la cause, la Cour est d’o- 
pinion qu’il est nécessaire qu’avis soit donné au mari de 
Padjudicataire. La Cour est aussi d’avis que cette motion 
doit être renvoyée par la raison que la motion est préma- 
turée de la part de l’opposant, et qu'un délai raisonnable 
de quelques jours devrait être accordé au demandeur pour 
faire cette motion, après lequel délai il eut été permis à 
Popposant ou au défendeur, ou autre personue ayant un 
intérét dans la cause, de la faire. 


Motion rejetée. 
Bossé et Bossé, pour le demandeur. 
Casauzr et Lanetois, pour l’opposant. 


Tazsor, pour l’adjudicataire. 


QUEEN’S BENCH, 
APPEAL SIDE. 
Before :—Sir L. H. LaFonraing, Bart., C. J., Ayiwin, 
Duvaz, Merepitw and MonpeEtert, Justices. 





DISTRICT OF QUEBEC. 


SUPPLE. wee ccc cesses cece cone ceccce secs. Apnellant. 
and 
KENNEDY.... 690002 596880 :08200 000008 06000 Resnondent 


Held:—10. That a witness about to| Jugé:—lo. Qu’an témoin sur le point 
leave the Province can, under the 25th. | de laisser la Province peut, en vertu de la 
Geo. III, cap 2, sec. 12, be examined | 25ème Ceorge III, Cap. 2, sect. 12, être 
before the return of the action examiné avant le rapport de l’action. 

20 That irregularities in themselves| 20. Que dos irrégularités graves par 
fatal, are waived if uncomplained of for | elle mêmes, seront censées abandonnées 
a year. s’il n’en est porté plainte dans l'an. 

Query.— Ought this court to revise or-| Savoir.—Si cette Cour doit reviser les 
ders made by n judge in vacation, which |ordres d'un juge faits en vacances, qui 
Were never made the subject of com-jn’ont jamais été le sujet de réclamation 
plaint in the Court below. dans la Cour inférieure. 





Judgment rendered the 17th. December, 1859.  - 





The action was instituted on the 8th. of September 
1857, and was commenced by capias, for the recovery 
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of £56 3 4 cy. and was made returnable on the 21st. 
of the same month. On the -10th., two days after the 
issuing of the action, a petition was presented to a Judge 
in chambers, praying for an order to examire on the 
following morning at 10 o’clock, one Thomas O’Mara, 
a witness about to leave the province, “ unless good 
cause to the contrary be then and there shown by the 
defendant.” The prayer of the petition was granted, 
and it was further ordered “that the same and this 
order be served upon the defendant, and let the said defen- 
dant appear at the hour and place mentioned in the said 
petition to show cause, if any he have, against the grant- 
ing of the prayer of the said petition.” Immediately un- 
der this order was the following order made by M. Justice 
Badgley, dated 11th. of September, 1857. ‘ The plaintiff 
appears by his attorney, the defendant not appearing 
it is ordered that the said Thomas O’Mara be examined 
as a witness, as prayed for, this day, at noon, in the Court 
room of the Court house in this city.” Two returns are 
written on a sheet of paper annexed to this petition signed 
Jos. Plamondon, H. C. S.” one in french dated Quebec, 
11 September, 1847, certifying that “entre neuf et dix 
heures du matin, avoir servi et signifié le présent wrtt el la 
déclaration y annexée à John Supple, le défendeur en cette 
cause, en lui délivrant copies certifiées d’iceux à Québec, 
parlant à lui-même en personne, et en lui exhibant alors et 
la les originaux d’iceux writ et déclaration.” The other in 
english, the signature and writing in different hands, and 
having no date, certifying “that on the eleventh day of 
September instant, between nine and ten in the morning, I 
did call and was assured by the owner and keeper of the 
house (Mr. O’Neil) that Mr. John Supple was there at the 
time, and then and there delivered copies of the said writ 
and declaration, (there is a line drawn through the words 
writ and declaration) petition and orderat his own domicile, 
speaking to a reasonable person (to the said Mr. O’Neil.’’) 
The witness O'Mara was examined on the same day, na- 
mely, on the 11th. September, 1857. On the 21st. the action 
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was returned, a bill of particulars filed, and an appearance by 
an attorney putin. Anexception à /a forme was filed on the 
23rd. On the 28th. the cause was inscribed upon the enguétes 
for proof on this plea. On the 30th. of October the defen- 
dant presented a petition for a commission in the nature 
of a commission rogatoire to examine witnesses at Ottawa, 
in Upper Canada. Mr. Justice Meredith, ordered “ that 
the conclusions of the said petition be granted, the said 
defendant undertaking to close his enguéte on the 16th. day 
of November next, the plaintiff to have the right of proceed- 
ing with his enguéle on the following day, the commission 
to be made returnable on the said sixteenth day of No- 
vember next.’ On the same day commissioners were 
named and the commission issued. Onthe 17th. of No- 
vember motion was made and granted declaring the defen- 
dant’s enquéte closed ; and on the 20th. of November 
the plaintiff moved to declare the commission lapsed. On the 
5th. of December following Mr. Justice Meredith, delivered 
judgment declaring the commission lapsed. On the 9th. of 
March following the plaintiff inscribed the cause upon the 
réle de droit for final hearing upon the merits of the said 
plea ; and on the 3rd. of April, the parties having been 
heard, judgment was rendered dismissing the exception à la 
forme, On the 4th. of June, the plaintiff demanded a plea to 
the merits of the action, and on the 19th. foreclosed the defen- 
dant and inscribed the cause on the enguéles exparte, and 
on the 22d. on the rôle de droit for final hearing on the merits 
exparte. Onthe 23rd. the defendant moved to have the 
inscriptions struck, and for leave to plead to the action upon 
such terms as the Court should order, at the same time ten- 
dering a plea of perpetual excepiion and a défense au 
fonds en fait which had been served on the 19th. and were 
marked by the prothonotary ‘ presented 19th. June, 
1858,” the day upon which the foreclosure and inscription 
upon the enguétes were filed. The parties were heard on this 
motion on the 24th. before Mr. Justice Morin, who on the 
25th. ordered that the cause be heard on the merits on the 
26th. without rendering any judgment on the motion. 
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On the 20th. of November following judgment was ren- 
dered in favor of the plaintiff for the amount demanded. 
From this judgment the appeal was instituted. 


Duacax, for appellant.—Contended that the judgment 
should be reversed because there was no legal evidence of 
record tu support the plaintiff ’s demand. The only evidence 
in the case being that of one O’Mara, taken not only before 
issue joined, but before the return of the action, and almost 
immediately after jhe issuing of the writ. To shew the ille- 
gality of such proceeding as the taking of evidence before 
issue joined, he would refer to the ordinance authorising the 
examination of witnesses who were about to leave the pro- 
vince, viz: the 25th. Geo. 3, cap. 2, and the decision in the 
ease of Malone and Tate, 2, Lower Canada Reports, p. 99, 
where it was held, by this Court, “ that a defendant cannot be 
compelled to appear before the return of a writ of summons, 
to show cause why certain witnesses about to leave the 
province should not be examined ; that depositions taken in 
such case before appearance of defendant and return of sum- 
mons are illegal ; ” that previous to this decision it was the 
practice in this district to examine witnesses about to leave 
the province befofe issue joined, but that such practice had 
been abandoned since then. But admitting that a witness 
could legally be examined before the return of the action, it 
could only be, to use the words of the ordinance, “ in the pre- 
sence of the parties, plaintiff and defendant, or their attor- 
neys or in their or either of their absence after due notice 
signified.” Im the present case the defendant had no 
notice whatever either of the presenting of the petition or 
of the order made by Mr. Justice Chabot. The two returns 
written on the sheet of paper annexed to the petition and 
orders and purporting to be made by the same bailiff were 
wholly at variance and could not serve the plaintiff in any 
way, for while one return certified that beetween the hours 
of 9and 10 in the fornoon he served the plaintiff speaking to 
himself personally with the annexed writ and declaration, 
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the other certified that he served the annexed petition and 
order upon Mr. O’Neil who, the return states, said the 
defendant was then in his house. There being no date to 
this return it could not be ascertained whether it was made 
before or after the examination of the witness. But sup- 
posing that the defendant had been regularly served could 
it be supposed for a moment that any Court of justice 
would tolerate or support a practice so subversive of all law 
and justice as that followed in this case, of giving a defen- 
dant, not represented in a case, notice between 9 and 10, pro- 
bably five minutes notice to appear and show cause against 
the allowance of any proceeding taken against him. And 
again the Court would perceive that although Mr. Justice 
Badgley ordered the witness O’Mara to be examined in the 
Court room on the same day on which the order was made, 
viz: the 11th. September, the deposition did not shew 
where or when he was examined. He might have been 
examined before the order was made and in the plaintiffs 
house for all we know. Viewed then in the most favo- 
rable light for the plaintiff, this deposition it would still be 
seen had been illegally taken and could not therefore be of 
any use to the plaintiff in the action. It would no doubt be 
argued on the other side that the defendant waived objec- 
tions to the irregularities here complained of by not moving 
in the court below ; but when the Court examined the pro- 
ceedings had in the case it would perceive that he was pre- 
vented from doing so by the plaintiff's own act, and it would 
also perceive that nearly every proceding taken by the 
plaintiff from begining to end was marked by some gross 
irregularity. 


Jones, for respondent,—Since the rendering of the deci- 
sion in the case referred to, Malone and Tate, the prac- 
tice has invariably been to allow the examination of wit- 
nesses before the return of the action, in consequence of 
the injustice that would otherwise be entailed upon plain- 
tiffs in the case of witnesses leaving the province, and 
who might never afterwards be found, as in the case of 


« 
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seafaring men and others, whose places of abode are me- 
rely temporary and uncertain. The object of the defen- 
dant is perfectly obvious, he merely desires to obtain delay ; 
this is conspicuous throughout the whole of his proceedings 
in the Coart below ; he hopes to compel the plaintiff to accept 
a less sum than he is entitled to by retarding the progress 
of the suit, and hence the present appeal. 


Ay.win, J.—The defendant is sued by the name of John 
Supple, of Pembroke, in Upper Canada, now at the city of 
Quebec, lumber merchant. The suit commenced by capias, 
the return day of the process was the 21st. September 1857, 
the arrest was made on the 8th. and the copy of the declara- 
tion was left at the sheriff’s office, for the defendant, on the 
11th. September. The declaration contains nothing but the 
common counts in assumpsit, with the addition of one 
fur neat, drink, washing and lodging and other necs- 
saries.” A bill of particulars was filed on the return day, 
21st. September, as follows, ‘ J. Supple to J. Kennedy 
Dr. To work and labour and services rendered you from 30th. 
Septeinber, 1856 to 7th. September 1857. 11 months and 23 
days, at £5 per month, £58 16 8.” On the 10th. September, 
a petition was presented by the plaintiff to one of the learned 
judges of the Superior Court setting forth that Thomas 
O’Mara “ now at the city of Quebec is a necessary and ma- 
“ terial witness for your petitioner to prove his demand in 
“ this cause instituted, that the said Thomas O’Mara is im- 
‘“ mediately about to leave the Province of Canada, whereby 
without an order for his examination as a witness in 
‘© this cause, before his departure, your petitioner will be 
‘ deprived of his evidence, as such material witness, 
‘¢ without which your petitioner cannot safely proceed to 
“ trial.” The prayer of the petition is for an order “ that 
‘“‘ the said defendant do appear before you in chambers, in 
the Court House, in this city, on friday the eleventh ot 
«¢ September instant, at the hour of ten in the forenoon, and 
“ that the said Thomas O’Mara be then and there sworn and 
‘“ examined as a witness in the above cause, in the usual 
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and accustomed manner, unless good cause be then and 
“ there shewn by the defendant, or on his behalf.” At the 
foot of this petition are written, the two following orders : 
‘ Let the prayer of the foregoing petition be granted, and 
“ let the same be served upon the defendant, and let the said 
“ defendant appear at the hour and place mentioned in the 
“ said petition to shew cause if any he have against the 
“ granting of the prayer of the said petition. Quebec, 10th. 
‘© Sepember 1857. J. Chabot, J. S. C.” 


‘6 The plaintiff appears by his attorney the defendant not 
‘ appearing, and it is ordered that the said Thomas O’Mara 
‘ be examined asa witness, as prayed for, this day at noon 
‘ in the Court room of the Court House in this city. Que- 
bec, 11 September, 1857. W. Badgley, J. S. C.”—There 
is after this written upon the same paper, a bailiff’s certifi- 
cate dated Quebec Jith. September, 1857, signed “ Jos- 
 Plamondon H. S. C. Avoir le onze du courant entre neuf 
‘et dix heures du matin, signifié le présent writ et la 
“ déclaration y annexée à John Supple, defendeur en cette 
‘“ cause, en lui délivrant des copies certifiées d’iceux, à 
‘ Québec, parlant à lui-même en personne, et en lui exhi- 
“ bant, alors et là, les présents originaux d’iceux writ et 
“ déclaration.” On the back of the paper is written another 
certificate, in another handwriting and under a different 
signature of the same “ Jos. Plamondon, H. C. S.” and not 
bearing any date whatever stating that “on the eleventh day 
‘ of September instant, between nine and ten in the mor- 
‘ ning, I did call and was assured by the owner and keeper 
“ of the house (Mr. O'Neil) that Mr. John Supple the defen- 
“ dant was there at the time, and then and there delivered 
“ certified copies of the said writ and declaration, petition 
‘“ and order, at his own domicile speaking to a reasonable 
‘ person, to the said Mr. O’Neil.” The pen has been drawn 
through the words, “ writ and declaration,” but no mention 
of erasure of words is to be found in this certificate. The 
deposition of O’Mara, as a witness, is filed of record, as of 
the 11th. September 1857. It contains a statement that 
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‘ the defendant and his attorney being called, make default ;” 
the jurat is signed by neither of the Honorable Judges who 
made the orders above mentioned, but by the learned Chief- 
Justice of the Superior Court. On the 21st. September, the 
return day, an appearance as attorney for the defendant 
was putin by Mr. Duggan. On the 24th. September, an 
exception à la forme, or plea in abatement, was put in by 
the defendant which was dismissed by the Court below on 
the Srd. April, 1858. On the 4th. June, 1858, a demand of 
plea to the action was made by the plaintiff, and on the 19th 
June the defendant wasforeclosed and the cause inscribed 
upon the rôle des enquétes for the adduction of evidence ex- 
parte. It does not appear by the record that the cause 
was even at any time called from the roll des enquétes, 
and no default, in this’ respect, was entered against the 
defendant. On the 22nd of June the plaintiff filed an in- 
scription uf the cause upon the roll de droit for final hearing 
on the merits, exparte. On the 28d of June, the defen- 
dant tendered issuable pleas, which had been served, and 
were marked as having been presented atthe Prothonotary’s 
office on the day the foreclosure was filed, and moved that the 
default and foreclosure recorded against him be taken off, the 
cause struck from: the roll de droit and enquéte, and to be per- 
mitted to file his pleas to the action ‘“ upon such terms as 
this Honorable Court shall order.” On the 25th. June, the 
parties were heard upon this motion, and a cura advisare 
vult was entered. Notwithstanding this, on the 26th. 
June, the parties were again heard on the merits, and 
another curia advisare vuit entered. Nearly five months 
afterwards, viz: on the 20th. November, 1858, two judg- 
ments were rendered at the same time, rejecting the motion 
to file the pleas, and condemning the defendant to pay to 
the plaintiff £56 3 4, with interest from tbe 8th. Sep- 
tember, 1857, and costs. These are the judgments brought 
up for revision here.. The only proof consists of the depo- 
sition of O’Mara, taken on the 11th. September. In Malone 
and Tate, 3 Lower Canada Reports, 99, this Court re- 
30 
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jected depositions of witnesses taken before issue joined, 
although the declaration and a petition for leave to examine 
them had been served upon the defendant, on the ground, 
that service at Montreal on the 29th. July, was too short 
notice, tu attend at Quebec, on the 81st. The present is 
a much stronger cause. To pass over the anomaly in the 
first order, by which the prayer ofthe petition is granted, 
and then the party is called upon to shew cause against 
the granting of it, it must be observed that no notice cf this 
petition, or of either of the orders made upon it was given to 
the defendant. The first certificate relates to the writ and 
declaration only, and omits all mention of the petition. The 
second, refers to the petition and order, but there were two 
orders, one for an examination at ten o’clock, the other at 
noon. Both certificates mention the time of service as 
between nine and ten in the morning. It is manifest that 
even admitting service upon the defendant personally 
between nine and ten, appearance at ten the same day 
was not to be expected, and that sufficient time for prepa- 
ration was not given him. Nothing short of bringing a 
party oblorto collo could make this a sufficient summons 
even in a Court of pie poudre. The second certificate not 
dated, but signed and written in another handwriting 
than that of the bailiff, Joseph Plamondon, with words 
erased and unacknowledged would be mere waste paper. 
The pretension that the statement, the “ assurance of Mr. 
O'Neil the owner and keeper of the house, that Mr. John 
Supple was there at the time,” can bind the defendant, is not 
to be listened to, any more than the attempt to give 
the defendant a domicile in Quebec, at Mr. O'Neil’s, to 
whom neither christian name nor addition are given. 
The irregularity of those proceedings continues throughout. 
The defendant is defaulted by Mr. Justice Badgley, at ten 
o’clock, in Chambers, and the examination of the witness is 
ordered for noon, in the Court room, in the Court house, but 
either no notice of this order was given at all, or notice of 
both orders was given at the same moment, after the 
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lapse of the hour fixed by the first. The first certificate, 
relating tothe writ and declaration, has no bearing upon 
the point of service of notice. The second mentions one 
order, without saying which. Again the deposition itself 
asserts that “the defendant and his attorney were called.” 
What attorney is not mentioned, but the only appearance 
by attorney was several days afterwards on the return day. 
Ilay stress upon the circumstance that the cause was never 
called from the roll des enguétes, first, because it accounts 
for the absence of a motion by the defendant to reject the 
deposition, and not because it vitiated the subsequent 
inscription for hearing. The defendant moreover tendering 
an issuable plea, and submitting to any conditions to be 
imposed upon him, ought to have been relieved from a fore- 
closure however regular, particularly as he had put in bail 
to the action. But apart from the glaring irregularities 
which I have noticed there is an objection to these pro- 
ceedings, which, in my opinion, is insurmountable. The ex- 
amination of the witness rests upon the 12th, section of the 
Provincial Ordinance of the 25 Geo. 3, cap. 2, which em- 
braces two classes of cases. First : ‘ In cases of sickness 
and when the witnesses cannot attend the Court,” the deposi- 
tion may be taken, “by any one Judge, in the presence of the 
*¢ parties, plaintiff and defendant, or their attorneys, or in 
‘ their or either of their absence, after due notice signified and 
“6 after issue joined.” Next, “ where any witness may be 
‘ about to depart the province and by which means either 
“ party might be deprived of his testimony.” In this last 
case, which is the one in hand, the examination is to take 
place “ tn the manner as above expressed.” A practice was. 
introduced at Quebec, some fifteen or twenty years ago, 
to examine witnesses before issue joined, and it was sup- 
posed to be justified, because the words “ before tssue 
joined ” were not repeated in the Ordinance, in the latter 
part of the clause above referred to. The repetition of these © 
words is unnecessary. Ifa sick witness, even in tbe pros- 
pect of immediate death cannot be examined before issue 
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joined, the joinder of issue, a forttori, must precede the 
examination of a witness, merely about to leave the pro- 
vince ; such a witness may return tothe Province or he 
may be examined under a commission, why then should 
he be examined before issue joined, when, in the other 
case, such examination is impossible, although the loss 
of testimony be irreparable? Is it to be supposed 
that the LegisJature intended to make a difference so im- 
portant between thé two classes of cases? In the present 
instance, the declaration had not been served upon the 
defendant by the sheriff. A copy was left for him at the 
office, but at what hour is not said. It contains nothing but 
the common counts in assumpsit, particulars are only pro- 
duced on the return day. What system of law can tolerate 
the examination of witnesses, before the actor has stated his 
case, or the reus pleaded to it? How can the oral exa- 
mination of witnesses be regulated by the judge without 
a demand and an issue of fact between the parties? It is 
the létis contestatfv, la contestation en cause, which makes 
the cause. The suit only is commenced by process, which 
brings the defetidant into Court on the return day, but the 
cause is formed by the issue raised by the parties, after ap- 
pearance and plea pleaded. It is true that by the procédure 
in France, on pouvait anticiper les délais, but, the right 
to do this lay in the defendant, not the plaintiff. Under the 
old rules of practice of the King’s Bench at Quebec, a de- 
fendant in actual custody had the right to inscribe the 
cause on the roll des enquêtes, and to force on the plaintiff, 
but this was only after issue joined. The delay allowed 
to a defendant to appear is intended to give him time to 
choose an attorney and to make his defence, can he then 
be dragged before the tribunal and thus be made to answer 
beforehand as he must do if he is to confront his adversary’s 
witnesses, and cross examine them previously to the return 
day. The construction of the ordinance sought for 
seems to me repugnant to every sound principle of pro- 
cédure. ‘cannot understand how a defendant can be de- 
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faulted before the time at which he is summoned to appear 
by the first process. I know of no authority to give coun- 
tenance to the practice contended for, which seems to me 
subversive of the right of a fair defence, and in cases of 
captas to impose hardships upon strangers who are defen- 
dants in our Courts, not to be tolerated in a civilized com- 
munity. By what rule is the materiality of a question 
either in examination or cross examination to be deter- 
mined, and how could an indictment for perjury be 
sustained when the materiality or immateriality of the 
evidence is contingent upon the nature of the issue, only 
to be raised and perfected subsequently to the exami- 
nation of the witness. 


If an express enactment to this effect were to be found 
upon the statute books, barbarous though it might be, it 
would have to be obeyed.—but I am unwilling to believe, 
more particularly after the case of Malone and Tate, that 
the practice contended for in the present case, would be 
sanctioned by the legislature. Process in the nature of 
ne exeat regno, to prevent the witness from leaving the 
province, tyrannical though it would be, would be more 
consistent with procédure to my mind than to force a defen- 
dant to evidence or trial, before issue joined. In this case 
the defendant was so situated as not to have time to choose 
attorney or counsel before the testimony was taken against 
him, upon which alone he was condemned. I am of apinion 
that a denial of justice has been operated by the pro- 
ceedings in the Court below, and I would, therefore, reverse 
the judgment appealed from, and would set aside the tes- 
timony of the witness O’Mara and order the pleas tendered 
by the defendant to be placed of record and filed. I 
must therefore dissent from the judgment about to be ren- 
dered. 


| Merenrrs,' Justice.—In this case the first question to be 
considered is this : Can a witness who is about to leave 
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the province, be examined before the return of the writ of 
summons, under the 12th. sec. of the 25, Geo. III. cap. 2. 


The general practice in Quebec has been to allow a wit- 
ness to be examined under the circumstances above stated ; 
and I think this practice is strictly in accordance with the 
express terms of the ordinance. 


Under the first part of the 12th. section, witnesses pre- 
vented from attending Court by sickness cannot be ex- 
amined before a Judge until after tssue joined ; but there is 
no such restriction as to the examination of witnesses 
about to depart the province. The last mentioned witnesses 
may, it appears by the latter part of the 12th. section, be 
examined at any time “ after the institution of the cause,” 
by which expression, I think, the suing out of the writ 
must be understood. 


Assuming that an order could legally be made in the 
present case for the examination of the witness Thomas 
O’Mara, the second question is. —Ought not his deposition 
to be set aside in consequence of the insufficiency, as well 
of the service upon the defendant of the Judge’s order, as of 
the bailiffs return respecting that service. 


Judge Chabot by an order made on the 10th. of Sep- 
tember, 1857, required the defendant to show cause the 
following day at 10 A. M., against the granting of an order 
for the examination of O'Mara. 


The order so made was not served until between 9 and 
10, on the 11th., and the bailiff in his return which is en- 
dorsed on the petition, certifies that he served a copy of 
“le writ et la déclaration ci-annexée,” instead of saying 
that he had served a copy of the petition and order. 


It is more than probable that the bailiff intended to say, 
“ the petition and order,” because it was upon those papers 
he made his return ; moreover the copy of the writ and 
declaration had been served before the date either of the 
petition or order. 
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Under these circumstances although I have but little 
doubt that the defendant did in fact receive a copy of the 
petition and order, I nevertheless think he would have 
had good ground for moving in the Court below for the re- 
jection of O’Mara’s evidence; but as the defendant, who, 
in a suit for wages, was before the Superior Court for more 
than year, never made any such application, I think he 
must be held to have waived his right to object to the irre- 
gularities above complained of, and that this Court ought 
not to revise orders made bya Judgein vacation, which were 
never complained of in the Court below. 


I am aware thatin Malone and Tate, depositions of wit- 
nesses about to leave the province were rejected on account 
of their having been taken before the return of the writ— 
but the judgment in that case, as was admitted at the time it 
was rendered, was contrary to the practice which had ob- 
tained for a considerable time in the district of Quebec, 
and, as in addition to this, that judgment appeared to the 
Judges of the Superior Court in this district to be contrary 
to the letter and spirit of the ordinance, they continued, so 
far as I am aware, to observe the old practice. 


About four years after the judgment in Malone and Tate, 
the question now raised was brought under my considera- 
tion in Watson vs. Baldwin, and, after consulting Mr. Justice 
Morin and Mr. Justice Badgley,and with their concurrence, I 
allowed a witness who was about to leave the province to 
be examined before the return of the writ. Mr. Justice 
Chabot, in October 1857, made a similar order in the case 
of Graham vs. Taylor; and the same course was pursued 
in the present case by Mr. Justice Chabot and Mr. Justice 
Badgley. 


Upon the whole I am of opinion that the judgment of the 
Court below ought to be confirmed, as being in accordance 
with the practice of the Court, and the letter and spirit of 
the ordinance. 
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Monpetet, C. Justice.—Three questions arise here :— 
Firstly.—A witness alleged and swom to be about leav- 
ing the Province, was examined after the service, but 
before the return of the action, is such a proceeding legal? 


Secondly.—Supposing it to be legal, and admitting that 
a judge had a right to grant an order against the defendant 
to shew cause, within an arbitrary delay, why such witness 
should not be examined, could this defendant be so pro- 
ceeded against under a service not of the petition and order, 
but under the certified return of the bailiff that he served 
the writ and declaration, which is 1o be presumed to have 
meant petition and order ? 


Thirdly.— Admitting the above to be an irregularity 
which of itself, if not corrected, was fatal, could such an 
irregularity be corrected by the certificate of a bailiff with- 
out any date to it ? 


Upon the first question I have no doubt. The Court had 
not, nor had any judge, jurisdiction over the defendant until 
the action was returned into Court. No instance until then. 
The defendant was not before the Court. So determined 
and decided, correctly in my opinion, in appeal, by the 
Honorable Judges,. RoLtanp, Paner and Ayiwin, on the 
11th. Oct. 1851, in the case of Malone and Tate. 


The second question does not admit of a doubt, there has 
been no service of the petition and order. The Court has 
no right to substitute its mere arbitrary supposition to the 
express, distinct and plain wording of the certificate of 
the bailiff, that he served the wrtt and declaration. If 
Courts were to arrogate to themselves such dangerous 
powers, no one would be safe for a moment. 


As to the third point, itis of such elementary clearness, 
that it is an insult to common sense to discuss it; a return 
without a date is, of course, no return. 


But because it appears by the record, that the defendant 
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when before the Court, never moved to have the deposition : 
taken before the return of the action rejected, and that he 
filed exceptions, it does not logically follow that he waived 
his right of complaining of the illegality of such a pro- 
ceeding, but it shows that he allowed the case, thus to pro- 
ceed, with manifest and glaring irregularities, without 
taking immediate objection, and that he wants now to set 
aside the whole of the proceedings from and including 
Judge Chabot’s order of the 10th. September, 1857, and that 
the parties be ordered to proceed de novo, on payment of 
each their own costs, both here and in the Cour de première 
instance, and it must be admitted that this pretension is 
supported by the decision in the case of Malone and Tate, 
and such should be, I think, part ratione, the judgment in 
the present case. 


Duvat, Justice.—The Court is called upon to decide 
whether a plaintiff has a right to examine a witness after 
the issuing of process, and before issue joined ? 


be 
Three of the Judges are of opinion that he has that right. 
This opinion appears to me to be founded on the very letter 
as well as the spirit of our provincial law. 


The Act of 25 Geo. III, cap. 2, sec. 12 provides for two 
cases. The first is the case of sickness, when the witness 
cannot attend the Court. In such a case, the order allows 
the examination of the witness after issue joined. 


The second is when a witness is about to depart the 
province whereby either party may be deprived of his 
evidence. Here the party is allowed to examine this wit- 
ness in every cause tnstituted. The distinction is clear and 
founded on reason. Remark, itis made inone and the 
same clause. It has been recognised by the Courts for a 
quarter of a century to my knowledge, and constantly 
‘acted upon. A late decision to the contrary has been referred 
to. If this decision has been correctly reported, which is 
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doubtful, for it was denied a few days afterwards, we 
cannot set aside the judgment pronounced for years, be- 
cause we are told that one judgment to the contrary has 
been given. Our opinion is clearly and decidedly in favor 
of the plaintiff, and it is based upon the very words of the 
clause above referred to. 


Sir L. H. LaFonrainx, Bart., Chief Justice. —I have 
had some difficulty in arriving at a conclusion in this case, 
in consequence of the decision in Malone and Tate, but 
inasmuch as I am assured that the practice since has 
always been against that decision, I concur in the opinion 
of the learned Judges who are in favor of confirming 
the judgment of the Court below. 


Judgment confirmed. 
Ducaax, W. E. for appellant. 


Jones and Hearn, for respondent. 





SUPERIOR COURT.—QUEBEC. 
Before :—Tascuxerrav, Assistant-Judge. 


RYAN, et Gl ..ceccscccscccsccesee Plaintiffs 
No. 689. vs. 
Hum, ef al .......soooue voue... Defendants. 


Held,:—1n an action on a promissory; Jugé :—Dans une action sur un billet 
note, that a plea setting forth that atthe | prom , qu’un plaidoyer alléguant 
time the note became due the plaintiffs |qu'à l'échéance du billet les deman- 
had in their possession goods belonging to | deurs avaient entre les mains des effets 
the defendants of the value of the note, | appartenant aux défendeurs de la valeur 
and that the debt was therefore compen- | du billet, et que la dette était en consé- 
sated, is bad, and that the value of |quence compensée, ne vaut, et que is 
goods or merchandise cannot be pleaded | valeur d'effets et de marchandises no 
in compensation to a demand for « sum peut étre opposée en compensation à une 
of money. emande pour une somme d’argent. 


Judgment rendered the 2nd. October, 1860. 





Action on promissory note for £2000 0 0, made by 
Langlois & Co., and endorsed to defendants, who endorsed 
to plaintiffs, who brought suit. Plea, that at the time 
the note became due the plaintiffs had goods, wares and 
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merchandize in their possession belonging to Langlois & 
Co., for more than the value of the note ; and secondly, 
that plaintiffs had in their possession, at the time the note 
became due, money belonging to Langlois & Co., for more 
than the amount of the note, and that the debt was thereby 
compensated. The plaintiffs demurred to the first count 
of the plea, on the ground that possession by the plaintiffs 
of goods and merchandize belonging to Langlois & Co., 
was not the subject matter for a plea in bar to a money de- 
mand ; and to the second, as not being sufficiently speci- 
fic in not setting forth time and place, and the amount of 
money alleged to be in the possession of the plaintiffs. 


Vannovous, in support of demurrer.—The first count 
of the plea is bad, as not shewing in what capacity the 
plaintiffs hold the goods, wares and merchandize, whether 
as bailee or otherwise ; and the second is equally bad for 
want of sufficient particulars in not setting forth the time 
and place at which the monies were given. 


Parkin, confra.—The goods and money being in the 
possession of the plaintiffs, they are necessarily ac- 
quainted with all the particulars which they now seek, and 
where the facts are within the knowledge of the adversary, 
it is not necessary to plead or set them forth with the same 
strict accuracy as otherwise. (1) 


TascHEREAU, Justice.—The first count of the plea is bad 
in not setting forth the nature of the goods, wares and mer- 
‘chandize alleged to be in the possession of the plaintiffs ; 
there is nothing in this count to shew a debt clatre et liquide 
by which compensation can be pleaded, and the demurrer 
is maintained in so far as regards this count of the plea. 


Vawnovovs for plaintiffs. 


Anpenson and Pain, for defendants. 





(1) 1 Chitty on Pleading, p. 222. 
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COUR SUPERIEURE.—QUEBEC. 


Présent :—Sroarr, Juge. 


Noan, ef al.,.sccccccescces se. Demandeurs. 
No. 1808. Vs. 
Boucnarn, ef al.,..........° Défendeurs. 


. . Jugé:—Que l'acceptation d’un billet | Held: - That the acceptance of a note 
en renouvellement d’ux billet antérieur, {in renewal of one previously made, is 
n’est pas une novation, à moins qu’il n'y |not a novation, unless there Le an ex- 

ait intention expresse d'effectuer telle | press intention to effect such novation. 

novation. 








Jugement rendu le 5me. jour d’octobre, 1860. 





L’action fut portée sur un billet promissoire en date du 
ler février, 1858, pour la somme de $400.00. Deux des 
défendeurs, Glover et Fry, firent défaut, et l'autre, Bou- 
chard, plaida que le billet en question avait été fait par 
lui, payable à son ordre, et ensuite endossé et livré a 
MM. Walker et Bouchard, de laquelle société il était un 
..des membres, et par cette société endossé et livré aux 
autres défendeurs, Glover et Fry. Que ce billet fat subsé- 
quemment renouvelé a quatre différentes reprises, en faveur 
de ladite société de Walkeret Bouchard, parGlover et Fry ; 
-et qu’ensuite, a l’échéance du dernier de ces billets, la 
somme de $50 avait été payée & compte, et un autre billet 
d’un nommé D. A. Bouchard, le frére du défendeur, en 
faveur de Walker et Bouchard, avait été accepté par Glover 
et Fry en paiement de la balance; et qu’à l’échéance de 
ce dernier billet, la somme de $50 avait été payée a compte, 
et un autre billet de D. A. Bouchard avait été accepté par 
Glover et Fry en paiement de la balance de $300.00 ; et 
que tous ces billets avaient été respectivement donnés et 
transportés a Glover et Fry en renouvellement et paiement 
du billet sur lequel l’action était fondée ; et particulière- 
ment les billets de D. A. Bouchard qui n’avait jamais eu 
aucune considération ou valeur pour les deux billets ainsi 
consentis par lui ; et qu’en conséquence il y avait novation 
de la dette. 
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Il fut prouvé que tous les billets donnés en renouvelle- 
ment furent remis à Walker et Bouchard, mais que Glover 
et Fry avaient toujours gardé le premier billet, lequel ils 
avaient transporté pour valeur reçue aux demandeurs. 


CasauLr, pour les demandeurs.—Les billets donnés en 
renouvellement n’ont pas opéré novation, parce qu’ils 
n’ont pas été acceptés par Glover et Fry en paiement, 
mais seulement comme sûreté collatérale ; et pour opérer . 
novation il faut qu’il ait intention de faire telle novation. (1) 


GLxason, pour Bouchard, contra. 


Stuart, Juge.—Glover et Fry ont accepté les billets 
en renouvellement seulement comme sûreté additionelle, 
et conséquemment l’on ne pouvait leur plaider novation, et 
si l’on ne pouvait leur plaider novation, ce moyen de dé- 
fense ne peut être invoqué à l’encontre des demandeurs. 
Pour constituer novation il faut qu’il y ait intention d’ef- 
fectuer telle novation, toutes les autorités citées établissent 
ce principe bien clairement. Si Bouchard avait l'intention 
de faire novation, il aurait dû demander à Glover et Fry de 
lui remettre le premier billet. 


Action maintenue. 
Casauzr et LanGLois, pour les demandeurs. 


Fouaniee & Prato, pour Bouchard. 





(1) Byles on Bil 204 :—Chitty on Bills, p. 128 1 Nouguier, Lettres de 

603 + 2 true Droit Commercial, no. 524:—1 Pardessus, Droit 

Commercial, be oat :—4 ‘Pothier Contras de Change, no. 129:—9 Lower Canada 
Reports, p.: '252—Brown vs. Mailloux 
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SUPERIOR COURT.—QUEBEC. 
Before :—Tascnergav, Assistant-Judge. 


No. 985. 


KERR. sou sono ccccncccccesee Plaintif. 
vs. 


GUGY ccccce cece: nooos soso Defendant. 


Peay ilo. That So jeden will look st 
e language of the judgment o e 
Court of appeals to ascertain the class of 
costs awarded. 

20 That where the Court of appeals, 
in an action of damages for the sum of 
£5000 0 0, awards the plaintiff the sum 
of £2 10 b, with costs, the plaintiff is 
only entitled to costs as in an action in 
the Circuit Court for that amount. 


30. That the costs awarded will, under 
the 12th. Vic. cap. 38, sec. 82, be regu- 
lated by the amount for which judgment 
is rendered, unless by the language of 
the judgment it appears that it was the 
intention of the Court to award costs as 
of a higher class. 

do. That a party who moves to revise 
certain items of taxation by the Protho- 
notary, waives his right to object to the 
other items of taxation; and a second 
motion to revise these will be rejected, 
although the party moving offers to pay 
the costs of his second motion. 


Jugé :—10. Que la Oour examinera les 
termes d’un jugement de la Cour d’ Appel 
afin de constater quels frais ont été ac- 


cordés. 

20. Que lorsque le Cour d'Appel, dans 
une action en dommage pour ls somme 
de £5000, accorde au demandeur la 
somme de £2 10, avec dé le de- 
mandeur n’a droit qu'aux frais comme 
dans une action de la Cour de Circuit 
pour oe montant. 

30. Que les frais accordés seront, sous 
la 12me Vic. cap. 38, sec. 82, régles par 
le montant du jugement rendu, à moins 
que par les termes du jugement il nap 
paraisse qu'il était de l'intention de 
Cour d'accorder des frais plus considé- 
rables. 

do. Qu’ane partie qui fait motion pour 
réviser certains items taxés par le proto- 
notaire, abandonne le droit d’objecter 
aux autres items; et une motion pour 
réviser cos derniers items sera rejetée, 
quoique la faisant cette seconde 
motion offre d'en payer les frais. 





Judgment rendered the 2nd. October, 1860. 





The plaintiff sued the defendant in damages for libel for 


the sum of £5000 0 0. The defendant by an incidental 
cross-demaud claimed a similar amount from the plaintiff, 
The Superior Court dismissed both actions, each party 
paying his own costs. From this judgment the plaintiff 
Kerr appealed. The Court of appeals reversed the judg- 
ment, and awarded Kerr the sum of £2 10 0, damages, 
with costs. 


The Prothonotary taxed the plaintiff’s bill of costs, 
awarding him the sum of £12 10 0 as attorney's fee, 
being the fee of a first class action in the Superior Court. 


Guey, for defendant, now moved to revise the taxation, 
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contending, that inasmuch as judgment was only rendered 
for the sum of £2 10 0, the plaintiff’s fee should only be 
6s. 8d. the fee of the lowest class inthe Circuit Court, ac- 
cording to the 12th. Vic. cap 38, sec. 82. 


Kerr, for plaintiff, maintained, that inasmuch as the 
Court of appeals had not mentioned in its judgment that 
the costs should only be as of the lowest class in the Cir- 
cuit Court, but had used the words costs generally, the 
taxation of the Prothonotary was correct, and he was en- 
titled to a fee according to the amount sued for, and not 
according to that for which judgment was rendered. 


TasCHEREAU, Justice.—The eighty second clause of the 
statute cited provides that costs shall be awarded according 
to the class or sum for which judgment was rendered, and 
not according to that demanded, unless the Court in which 
the action is brought order otherwise. Now I have care- 
fully examined the judgment in appeal, and I find 
nothing in the language of the judgment to shew that 
iit was the intention of the Court to impose costs of the 
highest class in the Superior Court on the defendant ; or in 
other words that the defendant should pay all the costs. 
There is nothing in the language of the judgment to war- 
rant me in departing from the provisions of the clause of 
the statute above referred to, seeing that the Court of ap- 
. peals, although it had the power to do so, has not awarded 
costs of a higher classthan that for which judgment was 
rendered. The motion is therefore granted. 


Guey, for defendant, subsequently moved to revise the 
taxation of other items inthe bill of costs, and offered to 
pay the costs of the motion, inasmuch as he had omitted 
to included these items in the first motion. 


Kerr, for plaintiff, contended that the omission to ask 
for the revision of these items in the first motion operated 
as a waiver of the defendant’s claim to have them re- 
duced. 
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TascuErgav, Juge.—Vu que le défendeur par sa pre- 
miére demande en révision de la taxe du mémoire de frais, 
a obtenu cette révision, et que par cette premiére demande, 
le défendeur ne se plaignait pas de l’illégalité de la taxe 
des items qui font le sujet de la présente demande en ré- 
vision, et qu’en loi il ne peut y avoir qu’un appel en révi- 
sion de la taxe de frais faite par le Protonotaire pour tous 
et chacun des items d’un mémoire de frais, la Cour ren- 
voie la présente motion. 


Krrr, for plaintiff. 


Guey, for defendant. 
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PROVINCE OF CANADA :—IN APPEAL. 


KIERZKOWSEL, 000 cesse soso secces coco Appellant. 
and | 
THE GranDv Trunk Raritway Company or 
CANADA, ses cocccccccccesccscecess Respondent. (1) 





Opinion of Mr. Justice Duval. 





Duvaz, Justice :—I cannot look on the Grand Trunk 
Company as coming within the definition of gens de matn- 
morte. tis, in my opinion, a joint stock association enter- 
ed into for the purposes of trade, and for a profitable invest- 
ment of capital. 

With the view of encouraging persons to an active and 
useful employment of their capital, a species of partner- 
ship has been introduced in different parts of Europe and 
of America, which may be called a quasi corporation, and 
which, therefore, says Mr. Angell, is entitled to attention 
in treating of private civil “commercial” corporations. 


No law prohibited its formation without lettres d’amor- 
tissement ;—its creation depended entirely on the will and 
understanding of its members—they might stipulate together 
precisely as they pleased, and as the members of any or- 
dinary partnership or joint stock association, it might ac- 
quire property, real and personal, and dispose of the same, 
governed by the same laws of the country which regulate 
the transfer of property by one individual to another. Should 
new rails be required to lead to the Victoria Bridge, is there 
any law prohibiting the company acquiring the ground re- 
quired, and selling that now leading to the Longueil wharf ? 
I am aware of no incapacity created by law applying in a 
peculiar manner to this association. In all its transactions 
the company has to look to the same laws which obtain in 
the case of the other members of society. As its creation 
depended on the will of its members, the same will may 
eause its dissolution at any time. 


(1) See Report of this case 8, L. OC. Rep. ae 
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In what character then would the Grand Trunk Company 
have been viewed in our Courts of justice previous to the 
passing of the statutes that have been referred to? Decidedly, 
as a private partnership, or an association for trading pur- 
poses and a profitable investment of capital—the laws of 
mortmain could no more be applied to such a partnership, 
than they can to any one of the numerous firms carrying 
on trade and commerce, at this day, in the cities of Que- 
bec and Montreal. 


I come now to the provincial statutes referred to. In 
what respect have these statutes changed the character of 
this company, and brought it within the laws of mortmain ? 


I find that by these statutes the shares are declared mo- 
veable and made transferrable as such ; the actions instituted 
by the company are declared to be of a commercial nature, 
and the rules of evidence laid down by the laws of En- 
gland made to apply ; the company may become a party to 
bills of exchange and promissory notes. I cannot but be- 
lieve that a wellread person in the laws of mortmain would 
stare when, after reading such statutory enactments, he 
were told: “ Votla des gens de main-morte.” Add to this 
the enactment enabling the government to purchase after 
21 years, most conclusively shewing that the legislature 
viewed this as a money speculation, and in no other light 
whatever. 


Bearing in mind the provisions of these several statutes, 
let us see what the french writers say on the subject of gens 
de main-morte. Hervé, vol. 6, p. 429, thus writes : ‘“‘ Tous 
“ les corps sujets au droit d'amortissement sont appelés gens 
“6 de main-morle, sans doute parce que les biens qui leur ap- 
 parttennent ne recevant ni mouvement ni circulalion, sont 
dans une espèce d'état de mort, relativement au commerce, 
ou relativement aux profits casuels, domaniaux et féodaux, 
dont ils sont affranchis par l’amortissement.” 


What statute has put the property of the Grand Trank. 
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hors du commerce? None. If so, the very reason assigned 
by all the French writers in support of the seignior’s claim 
may be conclusively opposed to them in this case. But we 
have been referred to judgments pronounced by the courts 
in France, granting the seigniors the droit d’indemni!é in 
case of purchases made by “ des corps et métiers,” and:these 
decisions, it is argued, Jay down the principles by which 
we are to be governed in the present case. 


I answer there is no analogy whatever between the corps 
el métiers referred to and the Grand Trunk. In France, it 
was the trade, the corps, that was incorporated, not the in- 
dividual. For instance, the corps des marchands had its 
charter, and any one being a marchand, might become a 
member. The individual was nothing, it was the trade, 
the corps, that the law recognised ; this body retained its 
existence, independent of the will of any and of all its 
members. It did not owe its origin to them, its statutes 
could not be affected by them, it was created on grounds 
of public policy, as understood at the time, and on these 
grounds, it was preserved and protected by the state. For 
the rise and progress and the abuses flowing from the privi- 
leges granted to these bodies. See Ist vol. of Say, Economie 
Politique. 

Not so with the company before us. The act of incorpora- 
tion, 16 V., cap. 37, is not in favor of any trade, but it is in 
favor of several individuals therein named, the hon. Peter. 
McGill of Montreal, the hon. Geo. Pemberton, of Quebec, 
and others, their heirs, executors and assigns. I cannot in- 
fer anything against them from the fact of their having per- 
petual succession. This clause was inserted in their favor, 
and cannot now be so interpreted as to be prejudieial, in- 
stead of beneficial, to their interests, by subjecting them toa 
part of those feudal laws which the country has lately ab- 
rogated. 


Further, the statute, 16 Vic. cap. 5, sec. 8, declares the 
company a body corporate, invested with all the powers, . 
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privileges and immunities necessary to carry into effect the 
statute, and such as are expressed or included in the inter- 
pretation act. Referring to this last statute, we find the 
legislature explaining what powers are vested in such a 
corporation or body politic. Is there one word of the law 
of mortmain in all this ? It will not be asserted, seriously, 
that the law of mortmain was one of the immunities and 
privileges which our legislature intended to confer on the 
company. In no part of the statutes can J find any thing 
that would justify the terms : “ gens de main-morte,” being 
applied to this Company. That it cannot be assimilated to 
the corps et métiers in France, I think very plain. 


A reference has been made to several statutes in which it 
is pretended that this 7 ott d’indemnité is recognised in favor 
of the seigniors. It must be acknowledged the legislature 
in passing these statutes did not intend to transgress the 
boundaries of legislation and assume the exercise of judi- 
cial powers to settle the important and difficult questions that 
might arise between seigniors and censilaires. According 
to my reading of the statutes, the legislature intended to 
confer on the seigniors no rights that did not previously 
exist, to subject the censilaires to no claims not recognised 
by the existing laws. The clause referred to, repeated in 
several subsequent acts, was inserted with a view of re- 
moving all doubts, by reserving to the seigniors the exer- 
cise of the rights to recover the droit d’indemnité, if any 
such existed in their favor. Such a clause is of frequent 
occurrence in contracts, and the rule of interpretation is 
well laid down in the following words: Qua dubitationts 
tollenda causd contractibus inseruntur jus commune non 
lædunt. The clause, therefore, cannot influence my 
opinion in this case. 


‘Why, then, some person will ask, did the Railway 
Company demand an act of incorporation ? Such a ques- 
tion will not be put by a well read, practical lawyer. But 
being put, it ought to be answered. 
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When it is considered for the pub\ic advantage to have 
any particular rights kept on foot and continued, it has 
been found necessary to constitute artificial persons, called 
bodies politic, bodies corporate, a corporation. These 
persons, united into a corporation, are considered, together 
with their successors, as one person in law ; as such, they 
have one will, expressed by the majority, they promulgate 
rules binding on the whole, the privileges and immunities, 
the estates and possessions of the corporation, when once 
vested in them, are for ever vested without any new con- 
veyance ; in one word al! the individual members are one 
person in law that never dies. The corporate name repre- 
sents this one person. By this name the corporation is 
known, in its name all its transactions are carried on. 


Incorporated for such purposes, how I ask, can we ap- 
ply the laws of mortmain to it? Would it be incapable of 
taking by bequest ? I know of no grounds on which the 
validity of such a bequest could be questioned. 


To resume, the claim against the Grand Trunk must 
rest on one of two grounds. 


Ist The company is to be considered as gens de main- 
morte. 


9nd It is to be assimilated to the corps et méliers in 
France. 


For the reasons above given, my opinion is against the 
seignior’s claim on both grounds. 


16 V., cap. 37, § 34. I gave my opinion on this clause, 
at the time of the argument. It would be absurd so to in- 
terpret the clause as to defeat the existing pecuniary 
claims of the seigniors founded on positive laws, claims 
recognised by all the courts of law in the country. The 
legislature had no more intention of doing away with 
these claims, than it had of denying the right of action for 
the recovery of debts due to the shopkeepers and bakers 
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of the country. The one act of legislation would be about 
as reasonable and moral as the other. 


Opinion of Mr. Justice Aylwin. 


Axcwin, Justice.—In determining the questions now 
submitted to the Court in this cause, the consideration 
which at the outset presents itself is, that the case is one 
of the first impression—more particularly as to the droit 
@indemnité, which according to the position of Mr. De 
Bessieux ‘ est sans contredit une charge foncière établie 
par l'usage.” (1) Usage in France was by no means 
certain. There was no written law, or express article of 
the french customs regulating the subject in general, and 
even the Edtt du mois d’avril, 1667, was never enregis- 
tered by the Conseil Supérieur at Quebec, and is therefore 
not law here. With reference to this Edit, the writer of 
the article Indemnité in the Répertoire says: ‘ Le roi 
avait fait nombre d’acquisitions soit pour l’agrandissement 
des maisons royales, soit pour l'établissement de plusieurs 
manufactures. Ces acquisitions donnaient lieu à des de- 
mandes continuelles, et il était important de fixer un denter 
commun pour toutes ces indemnités. Le roi reconnaît ex- 
pressément que les lods et ventes doivent être payés sui- 
vant la coutume.— A l’égard de l’indemnité il annonce 
dans son édit, qu’il pourrait prétendre n’en pas devoir, mais 
l'esprit de justice qui l’anime le détermine à se condamner 
sur cette prétention, et il règle en conséquence le paiement 
de l’indemnité sur le pied d’une mutation en soixante an- 
nées, page 165.” —Previously to this we find an arrét men- 
tioned in the same article, as rendu en la Cour, le 7 sep- 
tembre, 1661, adopting a different rate or standard, un autre 
pied. “Par cet arrêt, elle ordonna que le procureur gé- 
néral du roi payerait dans deux mois, aux chanoines de 
St. Honoré, le droit d’indemnité des maisons enfermées 
dans l’enclos du palais royal, comme aussi de la moitié de 


(1) Répertoire de Guyot, vbo. Indemnité, page 160. 
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la place où est bâti l’hôtel de Sillery, à ratson du denier 
cinq.” The general rule in customary France was, l’indem- 
nilé est une espèce de finance et d’amortissement qui ne se pate 
qu’une seule fois, but it is stated by the same writer, page 
152, “il est dû indemnité pour les échanges, même pour 
ceux de biens amortis, faits réciproquement entre des gens 
de main-morte. Tel est l’avis de Carondas et celui de 
Bacquet : c’est d’ailleurs ce que le Parlement de Paris a 
jugé par arrêt du 6 août, 1663, rapporté au journal des au- 
diences.” But it is added “ le même Parlement avait à la 
“ vérité jugé, quelques années auparavant, qu’il n’était 
‘ point dû d’indemnité aux religieux de St. Martin-des- 
Champs pour un échange de biens situés dans leur mou- 
“ vance, fait entre les religieuses Carmélites de la rue 
 Chapon, et les religieuses du même ordre du faubourg 
‘ St. Jacques de Paris, mais il faut remarquer que ces 
“ deux couvents de Carmélites qui n’avaient qu’un même 
‘ Supérieur, avaient acquis une maison conjointement et 
chacun pour moitié, qu’ils payèrent alors tous les droits 
“ de leur acquisition, et que dix ans après l’un des couvents 
‘€ transporta sa moitié à l’autre, moyennant des rentes, par 
“ un acte qui fut improprement qualifié d'échange, en effet 
“était moins un échange qu’un partage d’une chose 
‘“ commune et indivise, ainsi cette espèce ne porte aucune 
“ atteinte à la règle générale.” As late however as the 
13th. April, 1742, only seventeen years before the conquest of 
Canada, another exception to the general rule was re- 
cognized, and it was decided by an arrêt of the Parlement 
de Paris that : “Il n’est point dû d’indemnité pour les 
“ unions de bien fonds, faites par les Archevêques et Evé- 
“ ques soit d’une mense à une autre, soit d’un prieure à 
‘ une cure, d’une maison conventuelle à une autre, etc., 
‘ parce que non seulement ces actes me sont pas volon- 
“taires, mais parce qu’ils ne retirent aucun bien du com- 
 merce, ils ne font que fixer par qui seront possédés des biens 
4 déjà amortis.” 


The transaction, in respect of which the seignior here 
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lays claims to the droit dindemnité is one sui generis, exz- 
orbitante du droil commun.—lIt is not an ordinary contract, 
formed by the will and consent of the parties concerned in 
it ; but, its efficacy is dependent upon a positive and ex- 
press law, an act of Parliament, which though a publie 
statute, is yet a privilegium. This statute requires to be 
expounded in order to ascertain if the Legislature who 
enacted it contemplated or intended that in carrying out 
its provisions, the droit @indemntté should attach in favor 
of seigniors. Legislation upon railroads and their con- 
struction and management, by corporate companies as 
commercial enterprises, is so modern, and belongs so par- 
ticularly to this age of legal history, that it seems to repel 
the successful application of the rules concerning feudal 
rights dependent upon usage. 


The leading principle of the old law upon the subject of 
the droit @indemnité being that it is due, “ pour les cessions 
“en paiement de créances, abonnements, exponces, dé- 
‘ guerpissements, et généralement pour lous les actes trans- 
“ lattfs ou rélrocessifs de propriété.’ The first point to be 
disposed of in the present case is, whether the. agreement 
evidenced by the deed of the 12th. April, 1853, and de- 
clared upon by the seignior who was plaintiff in the Court 
below, is an acte translatif or rétrocessif de propriété to the 
Grand Trunk Railway Company of Canada.—Now the 
land in respect of which the tndemntté is claimed, was, at 
the date in question, the property of a corporate body or 
Commercial Joint Stock Company, established by the pro- 
vincial statute of the 8th. Victoria, cap. 25, by the name 
of, “ The St. Lawrence and Atlantic Railroad Company.” 
The company had acquired the land by purchase from dif- 
ferent private individuals, had paid to the seignior his droit 
@indemntté upon that purchase ; and been confirmed in 
good and lawful seizin and possession by him. 


The property having thus vested in this company, before 
a second claim of indemnity can be made itis absolutely 
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necessary for the seignior to shew that it had been devested 
out of them, and that it has passed to the Grand Trunk 
Railroad Company by a titre translatif de propriété. The 
agreement which, asthe seignior contends, gives hima 
claim to the droit d’indemntté, depends upon the will of 
the Legislature, as expressed in the statute of the 16th. 
Victoria, cap. 39, of which the preamble is as follows: : 
‘“ Whereas it would be fo the advantage of this Province, 
“that the Main Trunk Railway throughout the whole 
length thereof should be under the management and 
control of one Company, or of as small a number of diffe- 
6 rent Companies as may be practicable: ”’ so as to effect this 
end, the several companies mentioned in the act, are au-~ 
thorised to adopt one of two courses, it is made lawful for 
the directors of any one of them, “to agree with the 
“ Directors of any other such Company or Companies, that 
* the Companies they respectively represent shall be united 
‘ as one Company, or that one of such Companies shall 
‘* purchase and acquire the property and rights, and take 
“ upon itself all the liabilities of other or others ;” and by 
such agreement to fiz the lerms upon which such union 
Shall take place, the rights which the shareholders of each 
company shall possess after such union, dc. In this statute 
it is declared that “the provisions of this act shall 
“ apply to and include the St. Lawrence and Atlantic 
* Railroad Company, and the whole of the railway which 
{hat Company are tmpowered to construct.” Necessa- 
rily that portion of the railway, running through Mr. 
Kierzkowski’s Seigniory now in question, like all the rest, 
is comprised within the act. This statute further provides 
that upon the ratification of any agreement made under it 
by three fourths or more of the votes of the shareholders, 
“ then the same shall have full effect accordingly, as if 
“all the terms and clauses thereof not inconsistent with 
“this act were enacted in an Act of the Legislature of 
‘this Province.” If the Saint Lawrence and Atlantic 
Railroad Company, had sold and transferred, and the Grand 
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Trunk Company had “ purchased.” and ‘‘ acquired, ” the 
property and rights, and taken upon itself all the liabilities 
of the other in the terms of the statute, no doubt, the act 
would have been translatif de propriété. The jus in re and 
dominium or fee simple would have passed from one com- 
pany to the other, leaving nothing to the vendor, and vesting 
every thing in the vendee, and dissolution of the corporation 
vendor would be operated. In such case the transaction 
would have been one forming the subjet matter of a claim 
to the exercise of the droit d'indemnilé by the seignior. 
But the mode pointed out first in the act, was that actually 
adopted, and not that of purchaser, and the Legislature has 
in express terms defined the legal attributes and conse- 
quences of adopting this mode. ‘ From and after the time 
when any such ratified agreement for the union of two 
“ or more Companies shall take effect, the Companies in- 
‘ tended to be united shall become one Company and one 
“ Corporation by the Corporate name assigned to it in such 
“agreement, and shall be invested with and have all 
“ the rights and property and be responsible for all the lia- 
“ bilities of the respective Companies, parties to such agree- 
“ ment, and shall be held to be the same Corporation with 
*< each of them, so that any right or claim which would be en- 
“€ forced by or against each of them, may after such union, 
“ be enforced by or against the Company formed by their 
‘ Union, and any suit, action or proceeding pending at 
“ the time of such Union, by or against either of such Com- 
‘¢ panies, may be continued and completed by or against the 
‘© Company formed by their Union, by the corporate name 
‘ assigned toit by the Agreement.” The statute of the 
18th. Victoria, cap. 838, sec. 2, has expressly confirmed 
the agreement between the several Railroad Companies, 
bearing date the 12th. April, 1858, which has heen de- 
clared upon in this cause by the seignior. With re- 
ference to the union operated by the eonsent of the several 
companies it is termed in the act, ‘‘ the a/malgamation of 
the said several companies,” and it is also expressly con- 
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firmed as such. Now, how has this amalgamation been 
eflected ? By the 74th. article of the agreement, “ the stock 
‘ or shares of the St. Lawrence and Atlantic Company, 
“shall become stock or shares of the same nominal 
amount in the capital of the United Company and shall 
“ rank in the register of the United Company, as stock or 
“ shares upon which so much is paid as shall at the time 
‘ of the amalgamation have been actually paid thereon.” 
The stock of the single company is converted into stock of 
the union or amalgamation of companies. If the stock 
of the St. Lawrence and Atlantic Railroad Company had 
been real property, there might have been the subject 
matter of a mutation de propriété, or an acte translatif de 
propriété under this agreement, but by the acts of incorpo- 
ration of that company it is declared that “the shares be 
deemed personal estate, and shall be transferred as such,” 
section 21 ; the individual shareholders acquired no right 
of property, no jus in re, in relation to immoveables, biens 
immeubles, the corporation as an ens rationts had alone the 
property in trust forthe individuals. By the terms of the 
act of incorporation, each share of stock was the represen- 
tative of the sum of £50, the aggregate of the shares was 
the capital of the company. No sale or transfer of indi- 
vidual shares, even though comprising the whole amount 
of capital stock, can affect the jusin re of the corporation 
as to immoveables. ‘The dominium or fee simple remains 
unaffected by any disposal of the stock or shares. No 
seigniorial rights can arise in respect of personal property, 
or its disposal and transfer. The conversion of stock, 
amalgamation or fusion, operated by the agreement, is not 
a mutation de propriété or translatif de proprieté, upon 
which the droit dindemnité can be claimed. The stock is 
changed but the dominium in the realty is unaltered. It’has 
been argued that the corporation of the St. Lawrence and 
Atlantic Railroad has been dissolved, and that a new cor- 
poration has been created, distinct from the old one, and 
in this manner, a mutation of property has been operated. 


492 


This argument is met atonce by the legislative enact- 
ment already adverted to, ‘“ the Companies intended 1o be 
“ united shall become one Company and one Corporation 
“ and shall be held to be the same Corporation with each of 
‘‘them,”—If pronounced the same by the legislature, it 
cannot be distinct from the old one, there has been no 
dissolution and no merger of rights, “any right or claim 
“‘ which could be enforced by or against either of them, 
“ may after such Union be enforced by or against tne Com- 
‘ pany formed by their Union.” So long as the union lasts, 
the powers of the separated individual corporations are in 
suspenso, but they continue to exist, so far as toretain the 
dominium in their real property, and in the event of a sepa- 
ration, they would revive in their pristine form ; actions by 
or against them did not abat, but might be continued in 
the new name.—The St. Luwrence and Atlantic Company 
holds a lease for 999 years of the Portland Railroad 
in the state of Maine, it will not be argued that this 
lease has been impaired or affected as to the lessors by 
this Union.—It is undeniable that before the amalgamation 
or union, the St. Lawrence and Atlantic company had a 
right to that portion of their road which runs through the 
seiyrneurte in question, and that the seignior could claim 
no droil Pindemnité in relation to it against them. The 
siatute has enacted that the company formed by the union 
may enforce that right, as well as all other rights of pro- 
perty, and no claim for indemnity can be brought against 
the union, which could not before be urged against the 
St. Lawrence and Atlantic Company : “ Which shall be 
held to be the same corporation.”—In adjusting the terms of 
the agreement declared upon, regard was had to the arrears 
of interest due to the stockholders of the St. Lawrence and 
Atlantic Railroad Company, amounting to £75,000. Could 
the parties contemplate payment of a second droit d'in- 
demnilé to the seignior ?—The liabilities of that company 
were assumed by the union, but second indemnité was no 
liability of theirs, it could only arise after the union.—The 
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agreement makes no provision for the second indemnité, 
and the Legislature has confirmed this agreement, the con- 
ditions of which have expressly the force of law ; how 
then can the seignior maintain an action founded upon the 
agreement ?—If the droit d’indemnité be recognized in this 
case, the liability of the Union to all the seigniors through 
whose seigniories railroads pass, would amount to soa 
large sum, as to form an important element in the terms 
of the agreement. No doubt in the case of an ordinary 
contract, the parties if by law liable for the indemnity, 
would be held to pay it ; but in the case of an agreement 
entered into ‘* anxuente ” the Legislature, and the conditions 
of which are declared to have all the force of law and to 
be laws of themselves, such a claim on the part of the 
seigniors, after having already received one droit d'indem- 
nilé seems to me preposterous. The fact that there has 
been no mutation of real property, and there has been no 
translation of property from one party to another, but that 
the union is declared to be the same corporation as the St. 
Lawrence and Atlantic Railroad Company offer arguments 
so strong against the seignior’s claim thatI am convinced 
that the Courts in old France would never under, such cir- 
cumstances, have rendered an arréé recognizing any such 
droit d'indemnité, and I am prepared unhesitatingly to reject 
the claim now urged. The claim of the seignior in this 
case has also been resisted under the Seigniorial Act 
of 1854, section $4. This section is no doubt involved 
in its wording, but I believe that the Legislature intended 
by this enactment to meet the very claims now urged by 
the scignior. In any case, the section cannot be made a 
dead letter, but is to be carried out, and the hardship of an 
ex post facto law, is not, to my mind, very apparent in the 
present instance. Upon this head I shall forbear from 
going into further details, and may content myself with 
reference to what fell from Mr: Justice Badgley in the 
Court below, as reported, in the Lower Canada Reports, 
vol. 8, page 3 et seq. 
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Being of opinion that there has been no mutation of pro- 
perty at all, the claim for lods et ventes is at once disposed 
of, as it is restricted by law to the contract of sale of real 
property, and to contracts in the nature of a sale, égwipollent 
à vente, and does not, like the droit dindemnité, extend 
universally to every species of contract. Admitting hypo- 
thetically that there has been a mutation, it yet can only be, 
as expressed in the agreement, one of stock between one 
company and the union ; stock being personal estate, the 
mutation would produce no lods el ventes.—If regard be 
had to the terms of article 74 of the amalgamation agree- 
ment, which is that upon which the claim of the seignior 
is predicated, it will be found that it converts the stock of. 
the St. Lawrence and Atlantic Railroad Company into 
stock in the capital of the United Company of the same 
nominal amount. This would be at the utmost an ex- 
change, a contract which by law is not productive of lods 
et ventes, even with respect to a mutation of real property. 
It is true, that upon such an exchange, if there be a soulle 
or a pecuniary sum given to boot by the owner of one of 
the immoveables (immeubles) interchanged, to the owner 
of the other, lods ef ventes are due upon the amount of the 
soulte.—In the present case however there is no soulle. 
The £75,000 assumed by the union, is so assumed as part 
of the liabilities and obligations of the United Company. 
The stockholders of the St. Lawrence and Atlantic Com- 
pany must contribute rateably to the payment of this sum, 
just as the other stockholders of the United Company.—But 
it is expressly stated in the agreement that this sum is the 
estimated amount of the arrears of interest due to the 
shareholders of the Saint Lawrence and Atlantic Company. 
The two.stocks being estimated as equivalent in value and 
mutually convertible at par, it is manifest ,that if one party 
has received all arrears of interest or dividends and the 
other has not, the amount of interest or dividends due, is 
not a soulle or anything given to boot.—The St. Lawrence 
and Atlantic stockolders in consequenee of their liability 
to contribute to the payment of the sum would in fact re- 
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ceive less than the other stockholders. —The ordinary 
transaction, known upon change as exdividend, explains 
the position of the parties, the amount of dividend or of 
interest due neither adds to nor subtracts from the es- 
timated or the tnfrinstc value of the stock. But even upon 
the supposition that the stock of the St. Lawrence and 
Atlantic Company were more valuable than that of the 
union, the’ difference in value of the two stocks would 
afford no criterion for estimating the price or value of the 
real property belonging to either company, or any part of 
that property. The value of the stock of a company de- 
pends upon its profits, and its estimation in the market, its 
rise or its fall, does not necessarily affect the value of the 
real property belonging to it, in a corresponding degree. 
A rise of 10 per cent in the value of the St. Lawrence and 
Atlantic stock, of itself, would not augment the value per 
rod of any portion or the whole of their railway or build- 
ings any more than that of their rolling stock. Lods et 
ventes are a mutation fine payable upon the contract price of 
real property sold, with us being fixed at one twelfth of 
such price, it is notlike the droit d’indemnilé to be cal- 
culated upon the value of the property, As the price of 
railroad stock affords no measure of value to real property 
comprised within it, no transaction, in relation to its sale 
or purchase or acquisition in gny shape, can be productive 
of the droits et lods de venies as claimed in this case by the 
seignior. 


The Railroad Company have also met the claim for lods 
et ventes by a plea of exemption on the ground thatthe 
supposed mutation was a public transaction, beneficial to 
the public, ‘* d'utilité publique,”—I am of opinion that this 
plea should be sustained. The Legislature has recognized 
the Grand Trunk Railroad as being d'utilité publique by 
giving to it the guarantee of the province to an enormous 
amount and by participating actively in the direction and 
management of its affairs. The preamble to the statute of 
the 16th. Victoria, cap. 39, already cited, proclaims the 
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advantage to the province of this work, ‘ The number of 
directors of the company formed by such union” it is 
enacted, “ shall be eighteen, twelve of whom shall be elected 
by the shareholders and six appointed by the Governor of 
the Province of Canada, so long as and until such company 
shall renounce the benefit of the provincial guarantee, in 
which case the number of directors shall be reduced to 
twelve, by the retirement of the directors appointed by the 
Governor, and if there shall be at any time of such union, 
directors of more than one of the companies forming the 
same who have been appointed by the Governor of Canada, 
then such of the said directors as the Governor shall de- 
signate, shall retire from office so as to reduce the number 
of Government directors to six, &c.” 


As to roads, they have been recognized in the carliest 
times as falling under the trinoda necessitas. The grants 
made by the Kings of France to the seigniors, are subject 
to a provision for roads and highways, and the patents from 
the Crown contain the customary reservation for roads and 
highways. Their value, with a view to settlement, is ob 
‘vious in a country like Canada, and nothing can be more 
conducive to uétlité publique. Upon the ackowledged prin- 
ciples of the feudal law, the agreement in question, should 
be held exempt from the drot/s de lods et ventes. The judg- 
ment of the Superior Court seems to me well founded in 
every respect, I conceive the claims urged by the seignior 
to be wholly unreasonable, and would therefore affirm 
the Judgment of the Court below, with an award of the 
costs against him. 


T. C. Ayzwin, J. 
Montreal, 8th. November, 1860. 


74th. Article of amalgamation agreement :—“ The stock 
“ or shares of the Saint Lawrence and Atlantic Company 
‘ shall (subject to such equalization as may be necessary 
‘¢ for the conversion thereof from currency to sterling money) 
“ become stock or shares of the same nominal amount, in 
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‘ the capital of the United Company, and shall rank on 
‘ the register of the United Company, as stock or shares 
“ upon which so much is paid as shall at the time of the 
‘* amalgamation have been actually paid thereon, and in 
‘€ addition, the United Company shall take upon itself as 
‘ part of the liabilities and obligations of the United Com- 
“ pany, the sum of seventy-five thousand pounds, being 
‘6 the estimated amount of the arrears of interest due to the 
‘ Shareholders of the Saint Lawrence and Atlantic Com- 
‘ pany, and with which sum the arrears will be fully dis- 


‘ charged.” 





BANC DE LA REINE, 


En Ave. { DISTRICT DE-MONTREAL. 


Présents :— Sir L. H. LaFonraine, Bart., Juge-en-Chef, 
AYLWwIN, Duvaz et MonpeLer, Juges. 


LANTIER.ccccccces 00000 005002 00e ...,0000e Appelant. 
et 


D’AOUST, ef U%.,ccccccccee cecccccccscsccees Intimés. 





Jugé:—lo Qu’une partie interrogée 
sur faits et artic-es, et requise de don- 
ner le détail des valeurs par elle four- 
pies à la partie adverse, sur lesquelles 
était basée une obligation consentie par 
cette derniére, et de produire un compte 
détaillé des effe’s et marchandises, si 
la dette avait cette cause; est tenue 
de le faire, et sur défaut, les interru- 
gatoires seront pris pour avérés. 

20. Que cette partie ayant refusé de 
répondre, lorsqu’assignée à cet effet, ne 
peut, lore de l’audition aux mérites, ob- 
tenir la permission de le faire. 


Held :—lo. That a party interrogated 
upon faite ef arlicles, and required to 
give in detail the consideratiun fur- 
nished to the defendants, by reason 
of which an obligat-on had been given 
by the latter, and to produce a detai!ed 
account of the goods and merchandise, if 
such was the consideration ; is bound to 
do so, and.upon default, the interro- 
gatories will be taken pro confessis. 

20. That such party having refused to 
answer, when called upon to du so, can- 
not, at the hearing upon the merits, ob- 
tain permission to do a0. 





Jugement rendu le ler Septembre, 1860. 





Le 16 septembre, 1858, J. B. D’Aoust et son épouse con- 


sentirent au demandeur une obligation notariée pour la 

somme de £82 12 6, payable conjointement et solidaire- 

ment par eux, à demande, avec intérêt du 16 septembre, 

1858. L'action était portée pour le recouvrement de cette 
32 ” 
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obligation, en capital et intéréts.—A cette action les défen- 
deurs répondirent qu’ils avaient, de fait, consenti la dite 
obligation, mais qu’ils n'avaient jamais regu valeur pour la 
somme y portée, qu’iln’y avait jamais eu de règlement 
de compte entr’eux ; que le demandeur avait dit aux défen- 
deurs qu’il était leur créancier pour ce montant, mais 
sans donnerde détail; que les défendeurs devaient une 
certaine somme, dont ils ne pouvaient préciser le montant, 
mais qu’elle n’excédait pas £20 ou £25. Que sur la pro- 
messe de longs et grands délais, et sur l’assurance qu’ils 
devaient le montant que le demandeur leur disait lui devoir, 
ils avaient consenti la dite obligation. Qu'ils avaient le droit 
de la faire réduire à la seule somme qu'ils pouvaient devoir 
au demandeur, environ £20 ou £25. Que le surplus d’icelle 
se trouvait avoir été consenti sans cause ni valeur, et que 
la dite obligation devait être réduite en conséquence. Et ils 
concluaient à ce que la dite obligation, du 16 septembre, 
1858, fut réduite à la somme de £20 ou £25, seule somme 
que les défendeurs pouvaient devoir au demandeur avant 
la passation de la dite obligation, et le surplus débouté, 
avec dépens. | | | 


Réponse générale. 


Les défendeurs interrogèrent le demandeur sur faits et ar- 
ticles, et entr’autres questions à lui soumises, se trouvaient 
les suivantes :— 


Interrogatoire 6me.—N’est-il pas vrai que le défendeur 
ne vous devait, lors du 16 septembre, 1858, qu’une somme 
de vingt à vingt-cinq louis environ ? 


Si le demandeur répond négativement à cette question, 
il lui sera posé les questions suivantes :— 


lo. Quelle était, au 16 septembre, 1858, et avant, la 
nature de votre créance contre le défendeur ? : 


D 


20. Si c’était pour effets et marchandises, à lui fournis et 
livrés, donnez-en le détail ? | 





499 


So. Sic’était à d’autres personnes, donnez-en aussi le 
détail, en spécifiant la date, les effets, le prix, à qui livrés, 
sur l’ordre de qui? L'ordre était-il ou non par écrit? S’il 
était par écrit, produisez-le ? | 


40. Produisez le compte en détail que vous aviez contre 
le défendeur, le 16 septembre, 1858 ? 


A ces interrogatoires l’appelant répondit comme suit :— 


‘ Au sixième interrogatoire répond :— 


‘* Le 16 septembre, 1858, la somme qui paraissait dite 
par le défendeur, à moi, était de £72. J’ai payé pour 
‘“ l'obligation et l'enregistrement douze chelins et demi, 
* qui sont inclus dans l'acte. Depuis ce temps, j’ai trouvé 
“ une erreur de cing chelins et demi au préjudice du défen- 
“ deur.” 


_ Les 4 sous-interrogatoires suivants étant lus au deman- 
deur, au premier répond. ‘“ La nature de la créance que 
‘le défendeur me devait 6tait pour marchandises ven- 
‘“ dues et livrées, pour grains et argents avancés. Quant 
‘ aux trois autres sous-interrogatoires, je ne réponds pas.” 


Le 6 février, 1860, les intimés firent motion: ‘ qu'at- 
tendu que lè demandeur n’a pas répondu aux 2me, 3me et 
4me sous-interrogatoires du 6me interrogatoire à lui sonmis, 
et qu’il a enregistré qu’il ne répondait pas aux susdits 
sous-interrogatoires,—le dit 6me interrogatoire soit en con- 
séquence pris pour avéré et reconnu, en autant que le de- 
mandeur a refusé de donner les détails qui lui sont de- 
mandés, et qu’ainsi la créance du demandeur soit réduite a 
la somme de £25, le plaidoyer des défendeurs référant 
spécialement aux détails du compte; et au cas que le dit 
sixième interrogatoire ne serait pas pris pour avéré et re- 
connu en tout ou en partie, il soit alors enjoint au deman- . 
deur de venir répondre aux 2me, 3me et me sous-interro- 
gatoires. Le tout avec dépens contre le demandeur.” 
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Le 17 février, 1860, la Cour prononga l’interlocutoire 
suivant :—“ La Cour etc., ordonne, avant faire droit, que 
le dit demandeur comparaisse aux séances d’enquéte de 
cette Cour, jeudi, le premier jour de mars prochain, à dix 
heures du matin, pour là et alors répondre aux 2me, 3me 
et 4me sous-interrogatoires du sixième interrogatoire à lui 
soumis par les dits déféndeurs.” 


Le ler mars, 1859, entrée suivante fut faite au registre : 

‘The plaintiff appears in obedience to the interlocutory 
‘ order of this Court of the 17th. February last, but de- 
“ clines answering the interrogatories therein specified.” 


Le 17 mars, 1860, l'appelant inscrivit la cause de novo, 
pour audition aux mérites le 26 mars, 1860. Les intimés 
firent alors motion, ‘‘ que vu le refus du demandeur de ré- 
pondre aux 2me, 3me et 4me sous-interrogatoires du 6me 
interrogatoire a lui soumis, et que le 6me interrogatoire n’a 
pas été répondu catégoriquement par le dit demandeur, le 
dit 6me et les 2me, 3me et 4me sous-interrogatoires, soient 
pris pour avérés et reconnus pro confessis contre le deman- 


deur, et qu’ainsi la créance du demandeur soit réduite a la 
somme de £25.” 


Le demandeur fit motion “ qu’il lui soit donné acte de la 
déclaration qu’il fait, qu’il a entendu répondre d’une ma- 
nière catégorique au sixième interrogatoire, et qu’il a cru 
Pavoir fait jusqu’au moment où, ce jour même, l’honorable 
Juge Smith a exprimé l'opinion que la réponse faite par le 
dit demandeur au dit initerrogatoire n’était pas, dans l’opi- 
nion de l'honorable Juge, suffisamment directe, positive 
et catégorique, et en conséquence le dit demandeur de- 
mande à être reçu à répondre de nouveau au dit 6me inter- 
rogatoire.” 


Le 31 mars 1860, la Cour prononga le jugement final 
suivant : 


The Court having heard the parties by their counsel 
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upon the merits of this cause, and upon the motion of the 
plaintiff of the 26th. March instant, examined the pro- 
ceedings and proof of record, and having deliberated 
thereon ; considering that the said plaintiff hath refused to 
answer the 2d, 3d and 4th interrogatories, subsidiary to and 
dependant on the sixth interrogatory submitted by the said 
defendants to the plaintiff, and further considering that the 
answer put in by the said plaintiff to the 6th. interrogatory, 
. is not answered in a clear and decisive. manner, and that 
the said defendants are thereby in law entitled to consider 
the said 6th. interrogatory as not answered, anil to be en- 
titled thereby to claim that the said 6th. interrogatory be 
taken as averred, and answered in the affirmative; the 
Court doth reject the motion of the said plaintiff to be per- 
mitted to answer de novo to the said 6th. interrogatory ; and 
further considering that thereby the said defendants have 
established the truth of the matters and things set up in the 
exception by them pleaded tothe action of the plaintiff, 
and that it appears therefrom that the said defendants are 
not indebted and were not indebted to the said plaintiff on 
the 16th. September, 1858, in any greater or further sum 
than twenty five pounds the Court doth condemn the said 
defendants to pay to the said plaintiff, for and by reason of 
the matters and things set up in the declaration of the said 
plaintiff, the sum of twenty five pounds, current money of 
the Province of Canada, with interest thereon from the said 
16th. September, 1858, and costs of suit; and the Court 
rejects the other conclusions of the said declaration.” 


Sur appel, ce jugement a été confirmé. 
Monpe tet, Juge, différant. 
Dourre et D’Aousr, pour l’appelant. 


Moreau, Ouimer et Morin, pour l'intimé. 
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QUEE NSBENCH,{ DISTRICT OF MONTREAL. 
APPEAL SIDE. 


Before : Sir L.H. LaFonTaine, Brt., Chief-Justice, AYLWIN, 
Duvaz, Merepita and MonpeLer, Justices. 
Hynes...... seovsensseesser cesse caacses Appellant. 


and 
MCFARLANE. «ee cece sons cece cccecesceceecs Respondent. 





Held :—That a party setting fire upon | Jugé :—Qu’une partie qui met le feu 
his land at an improper and unfitting sur sa terre dansune saison qui n’est pas 
time, is by that mere fact responsible for convenable, est par ce seul fait respon- 
the loss thereby of a threshing machine sable de la perte d'un moulin à battre qui 

which had been brought on be land to | avait été mis sur sa terre pour y batire 
thrash his grain. son grain. 





Jugdment rendered the Ist September, 1860. 





The action in the Court below, (the Superior Court in the 
district of Ottawa,) was brought to recover £65, the value 
of a threshing machine belonging to the appellants, which 
was destroyed by fire on the land and premises of the res- 
pondent. The declaration contained two counts ; the first 
setting up that the machine, the property of the plaintiff, 
was on the 28th. August, 1856, “ upon the land, and in 
“ the possession and custody of the defendant, where the 
“ same had been placed by the’plaintiff, at the request and 
‘ for the convenience and benefit of the defendant, who un- 
 dertook and bound himself to redeliver the same to the 
‘ plaintiff when thereto requested.” 


That the defendant “ did carelessly and imprudently 
‘“‘ and neglectfully set fire to certain grass and vegetable, 
‘ and wood growth, then being and growing near and con- 
‘ tiguous to the said threshing machine, and having so set 
“ fire, did carelessly, imprudently and neglectfully allow 
‘ the said fire to progress and consume whatever it might, 
 unwatched and unattended to, in consequence whereof, 
the said fire so set and allowed to consume by the defen- 
“ dant, caught and consumed the said threshing machine, 
“thereby causing damage to the plaintiff of £65 cur- 
‘ rency.” 
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The second count is as follows :— 


“© And the plaintiff further declares, that on the day and 
‘6 year aforesaid, at Clarendon aforesaid, the defendant, 
‘ at his special instance and request, had the care of a 
“ certain other threshing machine, the property of the 
“ plaintiff, and of the value of £65 currency, and there- 
“ upon it then and there became and was the duty of the 
‘¢ defendant, whilst he had so care of the said last men- 
“ tiunned threshing machine, to take due and proper care 
“ thereof.” Then follow allegations that he failed so to do, 
and took such bad care thereof that it was afterwards burnt, 
to plaintiff’s damage of £65. 


The plea was a défense au fonds en fait. 


_ From the evidence of record it appeared that the plain- 
tif had a threshing machine with which he used to 
go about the country and thrash grain for hire ; that on the 
occasion in question the machine was placed ina field near 
the defendant’s stacks of wheat, where it remained for 
some days unemployed, the appellant’s sons, who assisted 
in working the machine, having gone home to assist the 
plaintiff, their father, in reaping. That on the day in ques- 
tion, certain fallow ground on which were brush heaps, 
was set fire to for the purpose of clearing the land, the 
wind then blowing from the stacks, but that afterwards the 
wind suddenly changed and blew strong towards the 
stacks, which were set on fire, as well as the threshing 
machine. The fire it appeared had communicated to 
the stacks by the stubble. It was in evidence that the res- 
pondent used every means in his power to prevent the 
destruction of the machine. 


The judgment of the Court below dismissed the plain- 
tiff’s action : “ Considering that the plaintiff has failed to 
‘ establish any gross negligence against the defendant, in 
his care of the threshing machine, as mentioned in the 
“ plaintiff’s declaration, and that in consequence thereof, 
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‘‘ he, the defendant, is not liable for the loss of the said 
“ threshing machine.” 


On appeal this judgment was reversed and the following 
one rendered : " 


The Court, &c.,.... Seeing that the destruction of the 
threshing mill in question inthis cause was occasioned by 
the imprudence of the respondent in setting fire upon his 
land, at an improper and unfitting time, and that therefore 
he is rightly accountable to the appellant for the damage 
done to him by reason of the same ; seeing therefore that 
inthe judgment of the Court below there is error: It is. 
considered and adjudged that the same be, and the same 
hereby is reversed..... and itis further considered and ad- 
judged that the said respondent do pay to the said appel- 
lant, as and for damages by him sustained, the sum of 
£60, with interest from this day, and costs of suit.. 


Douvat, Justice, dissentiente. 
McConrp, for appellant. 


AYLEN, for respondent. 








AN INDEX 


OF THE 


PRINCIPAL MATTERS. 





ACCOUNT STATED.—Vide Puxapines. 


ACCOUNTANT.— 


Vide RererEnce. 


ACTION OF ACCOUNT.—PARTNERSHIP. 


Held :—That an action to account 
cannot be maintained by a person 
claiming a right to a share in a 
partnership business, in virtue of 
an ement whereby he was to 
receive a certain portion of the 

rofits of the concern as a salary 
or his services, where he has vir- 
tually broken the contract by with- 
drawing himself from the part- 
nership before the expiration of the 
time stipulated in the agreement, 
and before the business of the same 
has been closed. 


Miller and Smith. 


Jugé :— Que l’action en reddition 
de compte ne compéte pas à un 
individu réclamant une part dans 
une ‘société, en vertu d’une con- 
vention en raison de laquelle il de- 
vait recevoir une certaine partie 
des profits de la société pour lui 
tenir lieu de salaire pour ses ser- 
vices, dans le cas où il a violé cette 
convention en se retirant de Ja so- 
ciété avant l’époque fixée par telle 
convention, et avant que les af- 
faires de la scciété n’aient été 
réglees. 
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ACTION OF EJECTMENT.— Vide Arrrat. 
ACTION BY EXECUTRIX. 


Held :—That, in the case sub- 
mitted, the action was rightly 
brought, although one of the plain- 
tiffs, who sued in her quality of 
executrix in virtue of a will made 
in Ireland, did not allege in the 
declaration that by the law of Ire- 
land an action' accrued to her as 
such executrix. 


Grainger et al. and Parke. 


Jugé :—Que, dans l’espèce, l’ac- 
tion était bien intentée, quoique 
l’une des parties demanderesses, 
qui poursuivait en sa qualité d’ex- 
écutrice en vertu d’un testament 
fait en Ireland, n’eut pas allégué 
dans la déclaration que pe la loi 
de ce pays elle avait un droit d’ac- 
tion. 
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ACTION.— Vide Expratr.—TRrespass. 
ADDITION. 


A defendant, styled in the writ 
and declaration ‘ menutister,”? plea- 
ded, by exception à la forme, that 
he was not and never had been a 
menuisier, but that he was a “ con- 
tractor and trader,” and on proof the 


Un défendeur, qualifié dans le 
writ et dans la déclaration de “ me- 
nuisier,”? plaida, par exception à la 
forme, qu’il n’était pas et n’avait 
jamais 6té un ‘ menuisier, ”? mais 
qu’il était nn 4 contracteur et rom- 
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exception was maintained in the 
Court below, and the action as to 
him dismissed. 


Held, in appeal :—That the qua- 
lity of menuisier given in the writ 
was made out in evidence ; that 
the defendant had in authentic 
deeds designated himself by such 
quality, ard that even if he was a 
contractor (entrepreneur) as con- 
tended for by him, such quality was 
reconcilable with that of menut- 
ster. 

Boucher and Lemoine, et al. 


mergant,”? et après enquête l’ex- 
ception fut maintenue en Cour in- 
férieure, et l’action quant à lui 
renvoyée. 

Jugé, en appel :—Que ia qualité 
de “ menuisier ?” donnée dans le 
writ était établie par la preuve ; 
que le «léfendeur s’était lui-même 
désigné par telle qualité dans des 
actes authentiques, et que si de 
fait il était entrepreneur ainsi qu’il 
l’alléguait, cette qualité était ré- 
conciliable avec celle de menui- 
sier. 
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ADJUDICATAIRE.— Vide Deraut DE CONTENANCE. 
ADMIRALTY.—RuzLes or Practice. 


Additional Rules and Regulations ! 


for the severul Courts of Vice-Ad- 
miralty abroad, Established by Her 
Majesty’s Order in Council bearing 
date the 6th Day of July, 1859. 


Règles et Règlements additionels 
pour les diverses Cours de Vice- 
Amirauté à l’étranger, établis par 
l’ordre de Sa Majesté en conseil, 
portant date du 6me jour de juillet, 
1859. 
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ADMIRALTY JURISDICTION.—SrAMEN’s waces.— Lren. 


Held:—lo. That the admiralty 
has juriediction in cases of possession 
to reinstate owners 6f ships who 
have. been wrongfully displaced 
froin their possession. , 


20. That where the admiralty has 
original cognisance of the principal 
matter, it has also cognisance of ihe 
incidents thereto. 

80. That were a limited authority 
is given to Justices of the Peace, 
they cannot extend their jurisdiction 
to objects not within it by finding as 
a fact that which is not a fact; and 
their warrant in such case will be 
no protection to the officer who acts 
under it. 

4o. That, under the 190th. section 
ofthe merchant shipping act, no 
seaman engaged for a voyage or en- 

ment to terminate in the United 
ingdom, can sue in any Conrt 
abroad for wages, unless he is dis- 
-charged with such sanction as is 
required by the act. 


50. That under the 526th. sec. of 
that act, a ship cannot be seized 


Jugé :—lo. Que l’amirauté a ju- 
risdiction dans les cas de revendi- 
cation afin de remettre les proprié- 
taires de vaisseaux en possession 
lorsqu’ils en ont été illégalement 
privés. 

20. Que lorsque l’amirauté a le 
droit de prendre connaissance de la 
matière principale, elle peut aussi 
prendre connaissance des incifents. 

30. Que lorsqu’une autorité res- 
treinte est donnée a des juges de 
paix, ils ne peuvent étendre leur 
jurisdiction à des objets en dehors 
d’icelle en assumant comme fait ce 
qui ne l’est pas; et leur mandat en 
tel cas ne protégera pa l'officier 
qui aura agi en vertu d’icelui. 

40. Que sous la 190me. sec. de 
Pacte de la marine marchande, 
aucun marin engagé pour un vo 

ui doit se terminer dans le 

oyaume-Uni, ne peut poursuivre 
pour ses s dans un pays étran- 
ger, à moins qu’il n’ait été libéré 
avec les formalités requises par 
l’acte. 

5o. Qu’en vertu de la 526me. sec. 
de cet acte un vaisseau ne peut-être 
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upon an order made against a person 
who atthe time is neither owner 
nor entrusted with the possession or 
control of her. 


60. That a maritime lien is not 

indelible, but may be lost by delay 

| to enforce it when the rights of other 
| persons have intervened. 


The Haidee,— Kempthorn. 


saisi en vertu d’un décret rendu 
contre une personne qui n’était pas 
alurs propriétaire ou en possession 
ou qui n’avait pas le cuntrole de tel 
vaisseau. 

60. Que le gage maritime n’est 
pas indélébile, et peut être perdu 
par des délais, quand des droits de 
tierces persounes sout intervenus. 
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ADMISSION.— Vide Bieamy. 
ADMISSIONS.—EvIDENCE or. 


On the 23rd October, 1855, R. 
acknowledged a transfer as made to 
him by N. of his rights in a certain 
lot of land, and agreed to take N.’s 
interest in the lot and “ allow him 
upon debts”? due to R., whatever 
two persons named “ shall ap- 
praize it worth.” 

On the 19th. June, 1856, the 
persons so named estimated the 
value of N.’s interest in the lot, 
and awarded “that R. shall allow 
N. $300 upon the debts he now 
holds against N., or pay him the 
money.”’ 

On the 29th. March, 1859, N. 
instituted an action against R. for 
the $300, setting up the submission 
and appraisal, alleging that R. had 
refused to deduct or allow the $300 
from the debts due, and had com- 
pelled him to pay the debts in full. 

The defendant pleaded payment, 
and set up aclaim on notes filed, 
to the extent of $1573 53, and that 
a settlement had been made and 
deduction allowed of the $300 on 
the 8th. September, 1856, he also 
pleaded compensation and the ge- 
neral issue. The plaintift produced 
with his answer R.’s receipt for 
$650, of the 8th. September, 1856, 
in full of all obligations, judgments, 
notes, executions and book ac- 
counts, and alleged that this amount 
was more than was due on the 
notes referred to, andthat the whole 
of-the notes were paid in cash. 


Held :—That the parties present 
on the 8th. September, 1856, were 
inadmissible to prove by parcl trs- 
timony conversations betwecn the 








Le 23 octobre, 1855, R. reconnut 
que N. lui avait fait cession de ses 
droits sur un certain lot de terre, et 
convint d’acheter les droits de N. 
dans cet immeuble, et de le pren- 
dre en paiement de ce que lui de- 
vait N. au prix qu’il serait estimé 
par deux personnes. 

Le 19 juin, 1656, les personnes 
nommées estimèrent les droits de 
N. dans le lot, et firent rapport que 
R. donnerait crédit à N. pour $300, 
sur les dettes que N. lui devait, ou 
qu’il lui paierait le montunt en 
argeut. 

e 29 mars, 1859, N. porta une 
action coutre R. pour les $300, al- 
léguant expertise et Pestimation, 
et que R. avait refusé de déduire 
les $300 sur les dettes dues, et l’a- 
vait contraint de les payer en entier. 


Le défendeur plaida paiement, et 
réclama $1573 53, montant de cer- 
tains billets produits, et que sur un 
réglement de compte entre les par- 
lies du 8 septembre, 1856, les 
$300 avaient été portés en déduc- 
tion, il plaida aussi compensation 
et une dérégation générale. Le 
défendeur produisit avec sa réponse 
le reçu de R. du 8 septembre, 
1856, pour $650, en plein de tontes 
obligations et de tons jugements, 
billets, exécutions et comptes, et 
allégua que ce montant excédait ce 
qui était dQ sur les quatre billets, 
et que tous ces billets avaient été 
payés en argent. 

Jugé :—Que les parties présentes 
le 8 septembre, 1856, étaient inad- 
missibles comme témoins pour 
prouver les conversations entre le 
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plaintiff and the defendant as to the | demandeur et le défendeur, relati- 
settlement and deduction of the | vement au règlement de comptes 
$300, or that N. had admitted such | et à la déduction des $300, ou que 
deduction and settlement at the | N. eut admis telle déduetion et tel 
date of the receipt. réglement a la date du regu. 


Rowell and Newton. 437 


AFFIDAVIT.—Promissony NOTE.——SIGNATURE. 


1 In an action against an indorser, | Dans une action contre un endos- 
the defendant pleaded hy exception | seur, le défendeur plaida par excep- 
that the signatures endorsed ou the | tion que les signatures par endos- 
notes were not his signatures, and | sement sur les billets n’étaient pas 
were not written thereon with his | sa signature, et n’y avaient pas été 
knowledge, consent or authority, | apposées a sa connaissance, de son 
and that he was not aware of the | consentement ou avec son autorité, 
existence of the notes until notified | et que les dits billets n’étaient venus 
of the prutests; he also pleaded a | à sa connaissance que lorsqu’il avait 
défense en fait. Atthe bottom of | reçu avis des protéts; il plaida aussi 
the pleas there was an affidavit of | une défense en fait. Enfin de ces 
the defendant, that all the facts ar- | plaidoyers il y avait un affidavit du 
ticulated therein were well founded. | défeudeur, que tous les faits articulés 

en iceux étaient bien fondés. 

After evidence adduced, it was | Après l’enquête faite, il fut dit 
urged atthe hearing of the cause | lors de l’audition de la cause qu’en 
that under the 87th. sec. of the 20, | vertu de la 87me. sec. de la 20me. 
Vict., cap. 44, the plaintiff was en- | Vic., cap. 44, jugement devait être 
utled to judgment, the affidavit not | rendu en faveur du demandeur, 
being in the form required ; upon | l’affidavit n’étant pas dans la forme 
this, motion was made by the de: | prescrite ; sur ce, il fut fait motion 
fendant to discharge the délibéré, | par le défendeur pour retirer la cause 
and to have the case struck from | du délibéré, et pour rayer la cause du 
the roll, and that he be permitted to | rôle, afin qu’il lui fat permis d’en- 
file the affidavit produced with the | filer l’affidavit proluit avec sa mo- 
motion in support of his pleas. tion au soutien de ses plaidoyers. 

_ Held:—That the motion was| Jugé:—Que la motion était inad- 
inadmisible ; that the right of the | missible ; que ie demandeur avait 
plaintiff to have the signature taken | droit de demander que la signature 
as genuine, and to judgment, was a | fut présumée vraie, et que son droit 
droit acquis and ought not to be in- | d’obtenir jugement était un droit 
terfered with by the Court, the ge- | acquis, à l’encuntre duquel la Cour 
nuineuess of the signature not i -| ne pouvait intervenir. 

ving been legally put in issue. 





Dow vs. Browne. 442 
To hold to bail. 


2. Held :—That an affidavittohold| Jugé :—Qu’un affidavit pour ca- 
to bail, which alleges, ‘ that the | pias, qui allègue, ‘ que le défen- 
defendant is about to leave the pio- | denr est sur le point de laisser la 
‘ vince ; and that the be.ief of depo- | province ; et que les raisons que le 
nent that hei about to leave the | déposant a de croire que le défen- 
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province with intent to defraud the 
plaintiff is founded, &c.,”? is insuffi- 
cient, under the 12 Vic. cap. 42, 
sec. 2; and that the affidavit must 
specifically allege that the defendant 
is about to leave the province with 
intent to defraud, &c. 


L’ Hoist vs. Butts. 


deur est sur le point de laisser la 
rovince avec intention de frauder 
e demandeur sont, etc.,’’ est insuf- 
fisant sous les dispositions de la 
12me Vic. ch. 42, sec. 2.3; et que 
Paffifavit doit alléguer spéciale- 
ment que le défendeur est sur le 
point de laisser la province avec 
intention de frauder, etc. 
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APPEAL.—ACTION OF ÆJECTMENT.—BOND. 


1. Held:—10. That no appeal lies 
to the Court of Queen’s Bench, 
under the 12 Vic., cap. 38, secs. 53 
and 95; 18 Vic. cap. 108, sec. 15; 
and the 20 Vic. cap. 44, sec. 60, in 
an action of ejectment instituted in 
the Circuit Court, where the annual 
rent is under £25. 


2o. That in appeals to the Court 
of Queen’s Bench, from the Circuit 
Court, where two sureties sign the 
appeal Bond, it is rot necessary that 
either shou!d be declared to be a 
proprietor of real property of the 
value of £50, over and above all 
incumbrances, and that this is ouly 
necessary where but one surety 
signe the Bound, under the 20 Vic., 
cap. 44, sections 61 and 62. 


Hearn and Lampson. 


Jugé :—10. Qu’il n’y a pas d’ap- 
pel à la Cour du Banc de la Reine 
sous les dispositions de la 12me 
Vic., ch. 38, secs. 53 et 95; 18 Vic. 
ch. 108, sec. 15; et de la 20 Vic., 
ch. 44, sec. 60, dans une action pour 
vider les lieux instituée devant la 
Cour de Circuit, où le loyer est au 
dessous de £25. 

20. Que lorsque le cautionnement 
est donné par deux cautions sur 
appels à la Cour du Banc de la 
Reine, de la Cour de Circuit, il n’est 
pas nécessaire que l’une ou l’autre 
déclare qu’elle est propriétaire de 
biens immeubles de la valeur de 
£50, au dessus de toutes charges, 
et que cela devient nécessaire seule- 
ment dans Je cas où le cautionue- 
ment est douné par une seule cau- 
tion, en vertu de la 20 Vic., ch. 44, 
secs. 61 et 62. 
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Interlocutory Judgment. 


2 Held: — lo. Thata judgment 
quashing a writ of capias ad res- 
pondendum is an interlocutory judg- 
ment, which cannot be appealed 
from de plano. 

2o. That the transcript is conclu- 
sive evidence of the nature of the 
proceedings, and the Court will not 
go beyond it to consider the effect of 
a subsequent judgment, not com- 
prised or referred to therein. 


Berry and May. 


Jugé :—lo. Qu’un jugement dé- 
clarant nul un writ de capias ad 
respondendum est un jugement in- 
terlocutoire, duquel on ne peut in- 
terjoter appel de plano. 

0. Que la copie de la procédure 
dans une cause fait preuve con- 
cluante, et la Cuur n’ira pas au dela 
afin de constater effet d’un juge- 
ment subséquent non compris en 
icelle, et auquel il n’est pas référé. 


195 


Notice of Putting in security. 


3 The respondents served a notice 
upon the attorney of the appellants, 
that they would put in security ‘upon 
appeal to the Privy Council, on sa- 


Les intimés servirent un avis sur 
le procureur des appelants qu’ils 


donneraient caution sur appel au 
Conseil Privé, le samedi, 18 août, en 
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turday the 18th. August, in the 
Judges’ Chambers in the Court 
House. Security was not put in on 
that day, but notice was given later 
on the saturday, that security would 
be put in, in chambers, on the mon- 
day. Security was put in on 
* this day, not in chambers, but at 
the Judge’s house; one of the 
sureties signed the Bond in the fore- 
noon, and the other in the after- 
noon :— 

Held :—On motion to set aside 
the Bond for irregularity and want 
of sufficient notice, that the Bond 
must remain, but allowing the par- 
ties moving to make such objections 
to the sufficiency of the security, 
as they might legally have made 
when such security was put in. 


la chambre des Juges au Palais de 
Justice. Le cautionnement ne fut 
pas fourni ce jour, mais avis fut 
donné le samedi, que le caution- 
nement serait fourni, en chambres, 
le lundi. Le cautionnement fat 
donné ce jour, non pas en cham- 
bres, mais à l’Hôte) du Juge ; l’une 
des cautions ayant signé le cau- 
tionnement dans l’avant midi, et 
l’autre l’après-midi :— 


Jugé :—Sur motion pour faire 
mettre de côté le cautionnement 
comme irrégulier et donné sans 
avis .suffisaut, que le cautionne- 
ment devait suffire, mais permet- 
tant aux parties intimées de faire 
telles objections à la suffisance du 
cautionnement, qu’elles auraient pu 
légalement faire lorsqu’il fut fourni. 


Gibb et al. and The Beacon Life and Fire Assurance, Company. 402 
To Privy Council.— Decree. 


4 Held :—10. That by the appeal 
to Her Majesty in Council from the 
final judgment of the Court of 
Queen’s Bench, that tribunal is dis- 
possessed of the cause. 

20. That a decree of Her Ma- 
jesty in Councii, purely and simply 
reversing a judgment of this Court 
confirming the judgment appealed 
from, without indicating in what 
sense the judgment ought to have 
been rendered, does not invest this 
tribunal with jurisdiction, which 
tribunal, unacquainted with the 
motives which have détermined 
the opinion of the judicial commit- 
tee of the Privy Council, is unable 
to render any judgment. 


The Montreal Assurance Company and McGillivray. 


Jugé:—1lo. Que par l’appel à 
Sa Majesté en Couseil du jugement 
final de la Cour du Banc de la Reine, 
ce tribuual est dessaisi de Ja cause. 


20. Qu'un décret de Sa Majesté 
en Conseil, infirmant purement 
et simplement un jugement de 
cette Cour confirmant le jugement 
dont était appel, sans indiqner dans 
quel sens le jugement aurait dû 
être rendu, ne peut saisir de nou- 
veau ce tribunal-ci, qui, dans l’i- 
gnorance des motifs quiont déter- 
miné Popinion du comité judiciaire 
du Conseil Privé, est dans l’im- 
possibilité de rendre un autre ju- 


gement. 
385 


Securtty.— Bail Bond. 


5 Notice the was given on 15th., 
that security in appeal would be 
put in on the 17th., another notice 
was given that the same security 
would be put inon the 18th., never- 


Avis fut donné le 15, que caution- 
uement en appel serait fourni le 17, 
un autre avis fut donné 


le 18, néanmoins le cautionnement 


que ce 
même cautionnement serait fourni © 


theless security was given under | fut donné en vertu du premier avis; 
the first notice ; the notice first | le premier avis et le cautionnement 
given, and the security put if in | fourni en vertu de ce premier avis, 


- _— 
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pursuance thereof, were found irre- 
gular and insufficient, the first no- 
tice having been rendered of no 
effect by means of the second :— 

Held :—That an action wil! not lie 
against the sureties on a bail-bond 
set aside in appeal, for the causes 
above mentioned. 


Smith vs. Egan et al, 


se trouvérent insuffisant, le premier 
avis ayant été annulé au moyen du 
second :— 


Jugé :—Qu’une action ne pouvait 
étre portée contre les cautions sur 
un cautionnement déclaré nul en 
appel, pour les causes ci-dessus 
énoncées. 
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Service of Petition.— Bond in Appeal. 


6 Held :—10. That in appeals from 
the Circuit Court, the service of a 
copy of the petition, notice and 
bond in appeal, at the domicile of 
the attorney ad litem, is sufficient: 
under the 20 Vic. cap. 44, sec. 65. 


20. That affidavits setting forth 
that the property described in the 
appeal bond is not of the value ol 
x50, will be received in support of 
a motion to disraiss the appeal for 
want of sufficient security, and the 
appeal will be dismissed on such 
Motion, unless the appellant de- 
posit the sum of £50, together with 
the sum of $5 to cover the costs of 
such motion. 


Jugé :—lo. Que sur appels de la 
Cour de Circuit, la signification de 
copie de la requéte, avis et caution- 
nement, au domicile du procureur 
ad litem, est suffisante sous les 
dispositions de la 20me Vic., ch. 

» Bec. 

20. Que des affidavits constatant 
que la propriété désignée dans le 
cautionnement n’est pas de la va- 
leur de £50, seront reçus au soutien 
d’une motion pour renvoyer l’appel 
faute de cautionnement suffisant, 
et l’appel sera renvoyé sur telle 
motiou, à moine que l’appelant ne 
dépose la somme de £50, avec la 
somme de $5, pour rencontrer les 
frais de telle motion. 


Bédard and The Corporation of the Parish of St. Charles 
Borromée. ‘ 4 4 42 


Bond in appeal. 


7 Hell :—That in appeals from the 
Circuit Court, the bond will be de- 
clared insufficient when such bond, 
being given by one surety who de- 
clares he is the proprietor of real 
property of the value of £50, over 
End. above ail incumbrances, does 
not contain a description of such 


Jugé :— Que sur appels de la 
Cour de Circuit, le cautionnement 
sera déclaré insuffisant si telle cau- 
tionnement, étant donné par une 
seule caution qui déclare qu’elle est 
propriétaire de biens immeubles de 


‘la valeur de 50, au-dessus de toutes 


charges, ne contient pas une des- 


: : , 
PE ee tine Se View con, | seve ronvoyé sous la 20me Vic eb. 
44, secs. 61 and 62. 44, secs. 61 et 62. 
Charest and Rompré. 431 
APPEAL.— Vide Tainrry Houss. 
‘ ARBITRATION.— Vide Fravup. 


ARREARS OF INTEREST.— Vide Prescription. 
ARTICULATION DE FAITS.— Vide CoMPENSATION. 
ASSIGNMENT.— Vide Composition. 
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ASSIGNMENT.—Trustees.—Crepirons. 


Held :-- lo. That an insolvent 
debtor cannot transfer or assign over 
his stock in trade to two of his cre- 
ditors in trust for the benefit of the 
whole of his creditors, without the 
consent of all such creditors. 


20. That where such an assign- 
ment is made without the consent 
of the whole of the creditors, and 
the assignees, having obtained the 
key from the debtor, the assignor, 
lock up the shop and take an in- 
ventory, and advertise the goods 
forsale by auction forthe benefit of 
the creditors generally ; any of the 
non-consenting creditors may, not- 
withstanding, seize the goods as 
being still in the poseession of the 
debtor or assignor, there being no 
sufficient transfer or delivery in 
law, to transfer the property or pos- 
session to the assignees. 


Withall vs. Young et al, and Michon et al, 


_ Jugé:—lo. Qu’un débiteur insol- 
vable ne peut ni céder ou trans- 
porter son fonds de commerce à 
deux de ses créanciers en fidéi- 
commis pour l’avantage de tous 
tels créanciers, sans leur consen- 
tement. 

, 20. Que lorsque un tel transport 
est fait sans le consentement de tous 
les créanciers, et que les cession- 
naires, ayant obtenu du débiteur, le 
cédant, la clé du magasin, mettent 
tel magasin sous clé, et annoncent 
les marchandises en vente par 
encan pour l’avantage des créan- 
ciers généralement, aucun des 
créanciers qui n’aura pas consenti 
au transport pourra, nonobstant 
icelui, saisir les effets comme étant 
encore en la possession du débiteur 
cédant, en autant qu’il n’y a pas eu 
de cession légale, ou livraison suf- 
fisante, pour transporter la propriété 
ou la possession aux cessionnaires. 
149 


ATTORNEY.—Batt. 


1 Held :—That a practising attorney | 


cannot become bail or surety in ap- 
peals from the Superior Court, with- 
où contravening the 6th rule of 
that Court, and that the practice of 
their becoming bail is consequently 
irregular and must be discontinued. 


Lemelin and Larue. 


Jugé :—Qu’un avocat pratiquant 
ne peut se rendre caution sur appels - 
de la Cour Supérieure, sans en- 
freindre la 6me regle de cette Cour, 
et que la pratique de se rendre ainsi 
caution est irrégulière et doit être 
discontinuée. 

190 


Dominus litis. 


2 The plaintiff’s attorney moved 
to be allowed to reopen the plain- 
tiff ’s enquéte, on the ground that 
he had an understanding with the 
mayor, as representing the defen- 
dants, that the proceedings in the 
cause should be suspended for a 
time, and therefore did not attend 
the enquéfe which was closed in 
his absence. 


Held :— That such arrangement 
or understanding was not binding 
on the defendants’ attorney, whose 
management of the case as dominus 
litis could not be interfered with. 


OConnell va The Mar 


» Aldermen and Citizens nf Montreal. 


Le procureur du demandeur fit 
motion pour permission de rouvrir 
son enquête, pour la raison qu'il 
avait été compris entre lui et le 
maire, représentant les défendears, 
que la procédure dans:‘la cause se- 
rait suspendue pendant un certain 
temps, et qu’en conséquence il n’a- 
vait pas compara à l’enquête la- 
quelle avait été close en son ab- 
sence. 

Jugé :—Qu’un tel compromis ou 
arrangement ne liait le proca- 
reur des défendeurs, les procédures 
duquel comme dominus lilts ne 
pouvaient étre entravées. 

19 
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BAIL.— Vide Arrinavit.—APPpgaL.—ATTORNEY. 
BANKRUPTCY.—Errect oF CERTIFICATE OF. 


Po an action by a notary against 
& soignior for making a liore terrier, 
the defendant ple a certificate 
ef discharge in bankruptcy under a 
commission issued in 1848. 


Held :—On demurrer to a special 
answer, that the debt was proveable 
under the commission, and was dis- 
charged by the effect of the certi- 

cate. 


David vs. Hart. 


A une action par un notaire con- 
tre un seigneur pour avoir fait un 
livre terrier, le défendeur plaida uy 
certificat de décharge en banqre- 
route en vertu d’une commission 
émanée en 1848. 

Jugé :—Sur défense en droit à 
une réponse spéciale, que la dette 
pouvait être prouvée en vertu de la 
commission, et qu’elle avait 6té 
éteinte par le certificat. 

45 


BANK STOCK.—Turon.-—-Minon. 


Held: — lo. That by law the 
power of a tutor over the property of 
= minor does not extend beyond! 
of simple administration. 

20. That he has no right, without 
eafficient authority first obtained, to 
soil ‘ les imm réels ou fictifs 
«ou reputés tels, ow choses pré- 
cteuses.”’ 


83. That shares inthe bank of 
Montreal, must be held to be such 
se immeubles fictifs’’ or “ choses 

1 »? and that the sale and 
transfer thereof by a tutor es décen- 
fRure, without any formality or 
euthorization, whereby the proceeds 
were wholly lost, is an absolute 
aullity so far as the minor ie oon- 
eared. 


4o. That in an action by the 
minor against the bank, such minor 
is entitled to recover all the divi- 
dends accrued from the date ofthe 
transfers, although such évidents 

been paid previously by 
bank to the transferees. | 

$o. That in such action the trans- 
ferrer of the stock need not be 


Jugé : — lo. Que l’autorité d’un 
tuteur sur les propriétés d’un mie 
neur ne s’étend pas au delà de la 
simple administration. 

20. Qu’il n’a pas le droit, sans 
autorité suffisante lablement 
obtenue, de vendre “ lesimmeubles 
fictifs, ou réputés tels, on choses 


précieuses”? , 
30. Que des actions dens fe 
banque de Montréal, seront réputées 


tels ‘ immeubles fictifs on choses 
précieuses,” et que la vente ou le 
transport de telles actions par un 
tuteur en déconfiture, sans aucuns 
formalité ou autorisation, en raison 
de quoi les produits ont 6t6 entière- 
ment perdus, est une nullité absolue 
en autant que le minetbr est inté- 


40. Que dans uve action par le 
mineur contre la banque, tel mineur 
est en droit de recouvrer tous les di- 
videndes. acerus depuis tels trans 
ports, quoique tels dividendes 
oaasent déjà 6 payés par la banque 
aux cessionnaires. 

So. Que dane-telle action il n’est 
pas nécessaires de mettre le cédant 
des actions en cause. 


The Bank-of Montreal and Simson. es 
BIGAMY.—Apmssrons.—MILITAAY ERRvICR. 


Held:—10. That upon the trial 
ofan indictment for bigamy, the 


edimission of the firet marriage by 





Jugé:—10, Que sur prooës pour 


bigamie, l’admission du premier 
mariage par l’scousé, sans autre 
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the prisoner, uasupported by other 
testimony, is sufficient to support a 
conviction. 

2o. That in criminal cases, Ame- 
rican authorities will not be re- 
caived. 

80. That a soldier convicted of 
bigamy is not thereby 
from the military service. 

Regina vs.. Creamer. 


discharged | bigamie n’est pas pa 


témoignage corroboratif, est suffi- 
sante pour soutenir une conviction. 


2o. Que sur procès pour une of- 
fense criminelle, les autorités amé- 
ricaines ne seront pas reçues. 

80. Qu’un soldat convaincu de 
rid libéré de 
ses engagements militaires. 


404, 450 


BILLETS SOUS CROIX.—Vide Promissony Nore. 
CAPIAS.—Perition.— EvIpEXcs. 


The plaintiff, in an affidavit for 
a capias, gave as the grounds of 
his belief : “ that he was this day 
‘informed by A. and B. that the 
# defendant has all his pack- 
“ed for a start from Canaca and 
“that he will leave the said Pro- 
‘ vince to-morrow and will not re- 
‘6 turn again, and that he so intends 
# Jeaving with the fraudulent intent 
& aforesaid.”’ On a petition by the 
defendant to be released from cus- 
tody, the two parties A. and B. ex- 
amined on his behalf, deposed in 
effect that they only said that the 
defendant was geing to leave for 
New-York. 

In cross examination of the peti- 
tioner’s witnesses, the plaintiff went 
into proof of other facts tending to 
shew the fraudulent intent of the 
defendant. 

Held :—1. Thetsuch proof may 
be made and that the plaintiff is 
mot to be restricted to the precise 
matters set up in his affidavit. 

2. That, ‘in the case submitted, 
although the.affidavit was directly 
contradicted by the two parties from 
whom the plaintiff declared he had 
derived his information, yet there 
Was sufficient of record to shew 
that the defendant was about to 
leave the provinee with fraudulent 
intent. 

Blanckensee and Sharpley. 


Le demandeur, dans un affidavit 
pour capias, donna pour raison de 
sa croyanoe : ‘ Qu’il a été ce jour 
informé par A. et B. que le déien- 
deur a empaqueté tous ses effets 

ur s’en aller du Canada et qu’il 

aissera la dite province demain et 

n’y reviendra pas, et qu’il entend 
ainsi laisser la province avec l’in- 
tention frauduleuse suedite.’? Sur 
requête par le défendeur pour être 
élargi et mis en liberté, les deux 
individus A. et B examinés de æ 
part,déposérent qu’ils avaient seule- 
ment que le défendeur était 
sur le point de partir pour New- 
York. 

En transquestionnant les témoins 
du requérant, le demandeur fit 
preuve d’autres faits tendant à dé- 
montrer l’intention frauduleuse da 
défendeur. 

Jugé :—1. Que telle preuve peut 
être faite et que le demandeur n’est 

restreint aux matières de faite 

nono en son affidari. | 
ue, dans l’espèce, quoique 
Paffidavit fat directement contredit 
» les deux individus desquels le 
emandeur avait déclaré qu’il avait 
reçu son information, néanmoins il 
y avait suffisamment sut le record 
pour démontrer ge le défendeur 
tait sur le point de laisser la pro- 

vince uleusement. 

240 


CERTHICATE OF BANKRUPTCY.— Vide Bawxaurror. 
COLLISION.—Conrxictine EVIDENCE. 


1 In a case ef.collision where the 
evidence on both sides is conflict- 


Dans un.cas d’abordage et le t6- 
moignage est contradictoire, la Con 
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ing and nicely balanced, the Court | sera guidée par les probabilités de 
will be guided by the probabilities | Pespéce présentée de l’un et de 
of the respective cases which are | l’autre côté ; et les propriétaires du 
set up ; and owners of vessel pro-| vaisseau poursuivis mis hors de 
ceeded against dismissed without | Cour sans frais. 

costs. 


The Ailsa,— Alexander. 362 
Costs. 


2 Held :—lo. That where acoli-| Jugé :—lo. Que lorsqu’une colli- 
sion occurs without blame being | sion est arrivée sans qu’il y ait faute 
imputable to either party, the mis- qui puisse être attribuée à l’une oa 
fortune must be borne by the party | à l’autre des parties, les dommages 
on whem it happens to alight. doivent être supportés par la partie 

qui les aura soufferts. 

2o. The practice of the Court is| 20. La pratique de la Cour est de 
not to give costs on either side | n’adjuger des frais à aucune des 
where a collision has occurred from | parties lorsque la collision est sur- 
inevitable accident. venue par un accident inévitable. 


Jurisdiction. 

3 As between a British and a fo-| Dans le cas de vaisseaux l’un 
‘reign ship within Canadian waters, | Britannique et l’autre étranger, tous 
the act regulatingthe Canadian wa- | deux dans les eaux du Canada, 
ters must be the rule of the Court ; | l’acte réglant ces eaux est la règle 
the duty and the right of both par- | de la Cour ; les devoirs et les droits 
ties is to be determined by it. de chacune des parties doivent être 

déterminés par cefte règle. 

Power of the Canadian Legisla-{| Les pouvoirs de la Législature du 
ture extends to foreigners when | Canada s'étendent aux étrangers 
within our own jurisdiction. qui se trouvent dans sa jurisdiction. 

If a collision ocour in the night} Si un abordage a lieu de nuit 
between two sailing vesselsin the | entre deux vaisseaux voiliers dans 
St. Lawrence, by the non vobser- | le St. Laurent, en raison de cs que 
vance of the rule respecting lights, | la règle relativement aux feux à 
the owner of the vessel by which | bord n’a pas été observée, le pro- 
such rule has been infringed cannot | priétaire du vaisseau qui a enfreint 
recover for any damage sustained in | la règle ne peut recouvrer les dom- 
the collision. mages résultant de la collisiou. 


Aurora.—Morrison. ° 445 
Jurisdiclion.—Damage. ~- 


| de The Ceart of Admiraky has! La Cour d’amirauté a jurisdie- 
jansdiction in cases of collision oc- | tion dans les cas de collision qui 
curring on the high seas, where | ont lieu en pleine mer, lorsque 
both the vessels are the property of | deux vaisseaux appartiennent a des 
foreign owners. 6 Ts. 

2. Questions of collision are ques- | 2. Les questiors de collision sont 
tions communis juris ; and in cases | des questions communis juris ; et 
where both parties are foreigners | dane les cas où les parties sont 
the important distinction is whether | étrangères la distinction importante 
the case be communis juris or not. | est de savoir ai le cas est communis 
juris ou non. 


/ 
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8. In a case of damage by oolli- 
gion, held tohave been the result 
of inevitable accident arising from 
foggy weather, and the vessel pro- 

against dismissed accord- 


ly. 
ney When damage is occasioned 
by unavoidable accident, the loss 
muet be sustained by the party on 
whom it has fallen, 

5. The law im 
having the win 
tion of taking proper measures to 
get out of the way of a vessel close 

uled. 


The Anne Johanne.—Larsen. 


upon a vessel 





3. Dans une cause pour dommage 
par collision, jugé.avoir été le re- 
sultat d’un accident inévitable pre 
venant de ce qu’il y avait uue forte 
brume, et la partie poursuivie mise 
hors de cour en conséquence. 

4. Quand le dommage est le ré- 
sultat gen accident inévitable, Ja 
perte doit être soufferte par la partie 
sur laquelle elle est tombée. 

5. La loi impose à un vaisseau 


free, the obliga- | ayant le vent largue, l’obligation 


de prendre les mesures nécessaires 
pour éviler un vaissean qui est près 
du vent. 
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Trinity House Regulations. 


5 Held :—10. That when a vessel 
‘wt anchor is run down by another 
vessel, the vessel under weigh is 
bound to shew by clear and indis- 

uthble evidence that the socident 
id not arise from any fault or ne- 


gligence on her part. 


20. That neither by the marine 
nor the eommon law is a vessel or 
a carriage justified in not takin 
proper precantions against a colli- 
sion with another, by the fact that 
auch other is not in its proper posi- 
tion or side of the road, or ie in any 
way contravening any rule of the 
sea or of the road. 


So. That-it is no defence on the 
part of the vessel under weigh to 
say.that the vessel at anchor hed 
not complied strictly with all 
the Trinity House regulations in 
relation to hanging out lights at 
night, if it appear that the collision 

ok place in consequence of the 
fault or negligence of the vessel 
under weigh. 

The Martha Sophia.— Bouchot. 


‘ Jugé:—1lo. Que quand un vais- 
seau à la voile vient en collision 
avec un autre vaiseau à l’ancre, le 
vaisseau sous voile est tenu d’é- 
tablir per un témoignage irrécusable 
que l’accident ne résulte pas d’au- 
cure faute ou négligence de sa 


rt. 

20. Que ni par le droit maritime, 
ni le droit commun est-il loi- 
sible à un vaisseau ou à une voiture 
de ne pas prendre toute précaution 
contre une collision, par la raison 
qu'un autre vaisseau ou une autre 
voiture n’est à l’endroit ou da 
côté du chemin où il devrait être, 
ou était en ausune manière.en con- 
traventien à une régle maritime on 


de police... 


Se. Qu'il n’est pas laisible an 


vaisseau sous voile de dire que le 


vaisseau a l’ancre ne s’était pas 
conformé strictement à tous les rè- 
glements de la Trinité relativement 
aux lumières de nuit, si il appert 

ue Ja collision eat le résultat de la 


te ou de la négligence du vais- 


seau sous voile. 


COMPENSATION.—ARTICULATION DE. RAITS.— PLEADINGS. 


Held, in the Superior Court :— 
That aclaim which is not founded 
on an authentic deed, cannot be set 
up in compensation to a claim foun- 
ded upon such deed notwithstand- 


Jugé, en Cour Supérieare:— 


Qu’une créance qui n’est pas con- 


statée par acte authentique ne peut 
être opposée en compensation à ure 
autre créance constatée par un tel 
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ing the default of the part » to 
whom compensation is pleaded, to 
answer the articulation de faits 
of the party setting up compen- 
sation. 

Held, in appeal :—That the de- 
fauit of the party to answer the 
ariiculation de faits, having the 


effect of an admission of the facts 


alleged, the claim set up in com- 
pensation became claire et liquide, 
ad extinguished the adverse claim. 


Archambault and Archambautt. 


acte, nonobstant le défaut de la 


pattie, à qui la compensation est 
opposée, de répondre à l’articulation 
de faits de la partie plaidant com- 
pensation. 

Jugé, en Cour d’appel:—Que le 
défaut de la partie de répondre à 
l’articnlation de faits, rendant les 
faits avérés, la créance opposée 68 ° 
compensation devenait claire et li- 
quide, et éteignait Ia créance ad- 
verse. 


COMPENSATON.— Vide Pxreapinas. 
COMPOSITION.—AssIGNMENT.—NuLLITY. 


1 Held :—10. That a creditor is not 
bound to submit to the conditions of 
a deed of composition entered into 
between a debtor and the majority 
of the creditors of the latter. 

20. That all the effects of an in- 
solvent debtor become and are the 
common property ot the creditors, 
and that such goods cannot be taken 
from the control of any of them by 
the acts of the debtor. 

30. That any assignment made 

an insolvent debtor with a view 

withdrawing his effects from the 
action of the whole or of any of his 
creditors is absolutely null, under 
the provisions of the Edict of the 
month of may, 1609. 

40. That, in the casé submitted, 
the title invoked by the respondents 
was a deed tainted with the vices 
above mentioned. 

So. That, morever, this deed, 
‘which was an assignment of all the 
effects of the insolvent debtor to the 
‘opposant, was not foliowed Dy lega 
teolition or by a déplacement, in 
such way as to vest the effects trans- 
ferred in the opposants. 

60. That notwithstanding the 
word ‘ agent,’ added to the name 
of the defendant npon his sign, the 
circumatances of the case indicate 
that the defendant remained in pos- 
session. 

To. That the respondents did not 
pay the price stipulated in the deed 
of assignment above mentioned, out 
of their private funds, but, out of the 


Jugé :—10. Qu’un créancier ne 
peut etre tenu de se soumettre aux 
conditions d’un acte d’atermoiement 
fait entre son débiteur et la majorifé 
des créanciers de ce dernier. 

20. Que tous les biens d’un débi- 
teur iusolvable deviennent et sont 
le gage commun des créanciers, et 
qu’ils ne peuvent être soustraits du 
contrôle d’aucun d’eux par les actes 
du débiteur. 

Que tout transport fait par le dé- 
biteur insolvable de ses biens pour 
les soustraire à l’action de ses cré- 
anciers ou d’aucun d’eux est abso- 
lument nul, suivant les dispositions 
de l’Edit du mois mai, 1609. 


40. Que, dans l’espèce, le titre 
invoqué par les intimés était un 
acte entaché des vices ci-dessus. 


6o. Que de plus, cet acte, qui 
était une cession, omnium bonoru 
de tous les biens du défendeur ineol- 
vable aux opposants, n’a pas été 
suivi d’une tradition légale ou d’un 
déplacement,de manière à faire pas- 
ser les biens cédés aux opposants. 

Go. Que nonobstant le mot “agent,” 
ajouté sur l’enseigne après le nom 
du défendeur, les circonstances dé- 
notent que ce défendeur est resté en 
possession. 


Jo. Que les intimés n’ont pas 
payé le prix stipulé en l’acte de 
cession susdit, leurs deniers 
privés, mais, avec le produit des 
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proceeds of the effects sold, paid | effets vendus, ont soldés seulement 
only a Portion of the price. uue partie du prix. 

80. That the nullity of tbe deed| 80. Que la nullité de cet acte de 
of assignment could be prayed for | cession pouvait être demandée sur 
upon the contestation of an opposi- | contestation d’une opposition qui 
tion founded upon it, and that the | l’invoquait, et que la Cour pouvait 
Court could adjudicate upon this | adjuger sur cette demande en nullité, 
demand en nullité without the ne- | sans qu’il fut nécessaire d’une ac- 
cessity of a direct action, in the na- | tion directe préulable, de Ja nature 
ture of a revocatory action, or actio | d’une action révocatoire, ou actie 


Pauliana. Pauliana. 
Cummings and Smith. 12 
_ Promissory note.— Fraud. 


2 To an action on a promissory note | A une action sur un billet promis- 
_ made by the defendant in favor of | soire fait par le défendeur en faveur 
the plaintiffs, the defendant pleaded | des demandeurs, le défendeur plaids 
that, subsequently to the date of the | que, subeéquemment à la date du 
mote, the plaintiffs had signed an | billet, les demandeurs avaient signé 
acte of composition between the | un acte de composition entre le dé- 
defendant and his creditors, for ten | fendeur et ses créanciers, pour dix 
shillings in the pouad ; that if the | chelins dans le louis; que si le 
amount of the note was not included | montant du billet n’avait pas 6t6 
in the amount for which the pluin- | inclus dans le montant pour lequel 
tiffs figured as creditors in the sche- | les demandeurs étaient portés 
dule anuexed to the acte of compo- | comme créanciers dans la cédule 
sition, it was the plaintifis’ fault and | annexée a l'acte de composition, 
‘neglect, and a fraud on the rest of | c’etait par la faute et la négligence 
the creditors.- des demandeurs, et en fraude des 
autres créanciers. 

Les demandeurs réplicuèrent que 
le billet leur avait été donné pour 
une dette due par un tiers et garan- 
tie par le défendeur, et avait été 
tait à la condition expresse que 
l’acte de composition ne s’applique- 
rait pas au billet, mais seulement & 
la créunce due aux demandeurs par 
le défendeur, et que les demandeuss 
étaient devenus partie au dit acte 
aux conditions susdites,à la demande 
du défendeur et pour faciliter son 
arrangement avec ses créanciers. 

Jugé, en Cour Supérieure :—Que 
Pacceptation de tel billet et l’omis- 
sion du montant d’icelui dans la 
oréacce portée en la cédule, et ce 
sans la connaissance des autres 
créanciers était, en loi, une fraude 
à leur égard, et que l’action sur le 
billet ne pouvait être maintenue. 


The plaintiffs answered that the 
note was given for a debt due them 
by a third paity guaranteed by the 
defendant, and was signed on the 
express agreement that the compo- 
sition was not to apply to the note, 
but only to the debt directly due to 
the plaintiffs by the defendant, and 
that the plaintiffs became parties to 
the composition on the terms above 
mentioned, and at the defendant's 
request and to facilitate the settle- 
ment with his creditors. 

Held, in the Superior Court :— 
That the taking of such a note and 
the omission of the amount of it in 
the debt shewn in the schedule, and 
withholding the knowledge thereof 
from the other creditors was, in law, 

_afraud upon them, and the action 
on the note could not be main- 
tained. 

In Appeal :—That the note taken 
under the agreement mentioned 


PP 


En Appel :— Que le billet pris en 
vertu de la convention mentionnés 


was valid and binding on the defen- 
dant, the note not being prejudicial 
to the other creditors, nor com- 
lained of by them, and the defen- 
ot having frequently acknow- 
Jedged to owe and promised to pay 
the same. 


Greenshields and Plamondon. 
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était valide et liait le défendeur, ce 
billet n’étant pas préjudiciable aux 
autres créanciers, qui ue s’en plai- 

aient pas, et le défendeur ayant 
réquemment reconnu le devoir et 
promis le payer. 
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CONCLUSIONS.— Vide RevENDICATION. 
CONFLICTING EVIDENCE. Vide Coxuision. 
CONTESTATION.— Vide SEPARATION pe Burns. 

CONTRAINTE PAR CORPS.—Guanprax. 


Held :—10. That a defendant who 
is named gardien and fails to pro- 
duce the effects seized, is liable to 
contrainte par corps. 

20. That there is no error ina 


jud 
be committed to jail until he pay 
the debt, interest and costs, and 
also the subsequent costs, without 
giving him the alternative of produ- 
cing the goods. 

Brooks and Whitney. 


gment ordering the defendant to 


Jugé:—10. Qu’un défendeur qui 

est nommé gardien et fait défaut de 

roduire les effets saisis, est sujet & 
a contrainte par Corps. 

20. Qu’il n’y a pas erreur dane 
un jugement qui ordonne que le dé- 
fendeur sera emprisonné jusqu’à ce 

u’il paye la dette, l’intérêt et les 
rais, et les frais subséquents, sans 
lui donner l’alternative de produire 
les effets. 
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COSTS.— Vide Cotriisron.—Oprosition. 
PEREMPTION D’INSTANCE.— PLEADINGS. 
COSTS. —Revieron.—TaxarTion. 


1 Held :—10. That the Court will 
look at the language of the judg- 
ment of the Court of appeals to as- 
certain the class of costs awarded. 

20. That where the Court of ap- 
peals, in an action of damages tor 
the sum of £5000 0 0, awards the 
plaintiff the sam of £2 10 ©, with 
costs, the plaintiff is only entitled 
to costs as in an action in the Cir- 
cuit Court for that amount. 


3. That the costs awarded will, 
under the 12th. Vic. cap. 38, sec. 
82, be regulated by the amount for 
which judgment is rendered, unless 
by the language of the judgment it 
appears that it was the intention of 
the Court to award costs as of a 
aigher class. 

4o. That a party who moves to 
tevise certain items of taxation by 
the Prothonotary, waives his right 


Jugé :—10. Que la Cour exami- 
nera les termes d’un jugement de 
la Cour d’Appel afin de constater 
quels frais ont été accordés. 

20. Que lorsque la Cour d’ Appel, 
dans une action en dommage pour la 
somme de £5000, accorde au de- 
mandeur la somme de £2 10, aves 
dépens, le demandeur n’a droit 
qu aux frais comme dans une action 

e la Cour de Circuit pour ce mon- 
tant. 

30. Que les frais accordés seront, 
sous la 12me Vic. cap. 38, sec. 
82, réglés par le montant du ju 
ment rendu, à moins que par les 
termes du jugement il n’apparaisse 
qu’il était de l’intention de la Cour 
d’accorder des frais plus conside- 
rables. 

40. Qu’une partie qui fait motion 

ur réviser certains items taxés par 


e protonotaire, abandonne le droit 
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to object to the other items of taxa- | d’objecter aux autres items ; et me 
tion ; and a second motion to revise | motion pour réviser ces derniers 
these will be rejected, although the | items sera rejetée, quoique la partie 
party moving offers to pay the costs | faisant cette seconde motion offte 
of his second motion. d’en payer les frais. 


Kerr vs. Gugy. 478 
Revision.— Taxation. 


2 Held:—That where the action is |  Jugé :—Que lorsque l’action est 
brought for a larger sum than £50, | portée pour une somme au-dessus 
and judgment is rendered for £50 | de £50, et le jugement est rendu 
and interest, the plaintiff is only pour la somme de £50 avec intérêt, 
entitled to costs as of the first class | le demandeur n’a droit qu’aux frais 
in the Circuit Court, and a motion | d’une action de la première classe 
to revise the taxation of the Pro- | dans Ja Cour de Circuit, et une mo- 
. ‘thonotary awarding costs as of the | tion pour réviser la taxe du Proto- 
second class in the Superior Court, | notaire accordant les frais de sa- 
will be granted, conde classe dans la Cour Supérieure, 

sera accordée. 


Vallée ve. Latouche. 433 
CREDITORS.— Vide AssIGNMENT. 


CUSTOMARY DOWER.—Vide Rectstration. 
DAMAGE.— Vide CoLLisron.— 
Fine.—Hanpon CoMnmissioNxRs oF MonNTREAL. 


DECREE.-— Vide ArPkaz To Parvy Covuxcrz. 
DEFAUT DE CONTENANCE.—ApsupIcaTarRe. 


In November, 1853, the plaintiff} En novembre, 1853, le deman- 
became adjudicataire, for £1100, | deur se porta adjudicataire, pour 
of a fi f sold at sheriff’s sale, in a | £1100, d’un fief vendu pat décret, 
suit of La Banque du Peuple vs. | à la poursuite de la Banque du 
Donegani ; the proceeds of the sale | Peuple vs. Donegani ; par juge- 
were ordered by judgment of distri- | ment de distribution il fut ordonné 
bution to be paid to the bank, op-j| que le produit de ja vente serait 
posant in the cause. ayé à la banque, opposunte dans 
” Par ar fait par l’adjndi 

ar arpenta ait par uat- 
cataire, le 15 Fanvier, 1857, il fut 
constaté que la propriété, désignés 
comme contenant 400 arpents, n’en 
contenait que 188 ; le 15 septembre, 
1857, l’adjudicataire porta son ae- 
tion contre la banque pour £583 
étant la réduction sur le prix, en 
proportion du défaut de contenance. 


By a survey made by the adju- 
dicataire on the 15th. January- 
1857, it appeared that the Property» 
described as containin ar, 

nts, only contained 188 ; on th- 
Toth. September, 1857, the adjue 
dicalaire brought his action to re- 
cover fromthe bank £583 being 
the proportionate deduction for the 
deti iency, défaut de contenance. 

Held :—1. That the action was 
brought within a reasonable delay, 
notwithstanding Donegani’s insol- 
vency, and that the bank had, on 
the 27th. March, 1857, recovered 


Jugé :—1. Que l’action avait 66 
instituée dans un délai raisonnable, 
nonobstant l’insolvabilité de Done- 
gani, et que la banque eut, le 27 
mars, 1857, reçu de Quesnel, ces- 


ne eee om er 
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£4,053 13 from Qnesnel, cession- 
naire of Donegani, as the- balance 
of the debt due by Donegani to the 
bank, and recugnized and accep- 
ted the transfer of 392 shares of 


stock in the said bank, held in Do- 


negani’s name, which shares, by 
the terms of the Act of Incorpo- 
ration, Donegani, as shareholder, 
could not have transferred without 
first paying all he owed to the bank. 
2. That the defendant, in the 
revious action, Donegani, need not 
put en cause. 

3. That the adjudicataire having 
throngh error as to the true extent 
of the property, paid the full price 
of his adjudication, and the bank 
having, as an opposant in the 
cause, received the same, was 
bound to refund the excess. 


Desjardins and La Banque du Peuple. 


sionnaire de Donegani, £4053 13 
balance de ce qui était dû par Done- 
gani à la banque, et sur ce reconnu 
et accepté un transport de 392 ac- 
tions de la dite banque, au nom de 
Donegani, lesquelles actions, aux 
termes de son acte d’incorporation, 
Donegani, comme actionnaire, n’eut 
pu transporter sans s’acquitter d’a- 

rd de ce quil devait à la banque. 


2. Qu’il n’était pas nécessaire de 
mettre le défendeur dans la pre- 
miére action, Donegani, en cause. 

3. Que l’adjudicataire ayant par 
erreur quant à la contenance de 
propriété, payé le montant en enter 
de son adjudication, et la banque, 
opposante dans la cause, l’ayant 
reçu, était tenue de refondre l’excé- 


dant. 
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DEMURRER.— Vide PLrranrnes. 
DESCRIPTION OF VOYAGE.— Vide Surr’s ARTICLES. 
DOMINUS LITIS.— Vide Arronner. 
DONATION.—Fravp. 


Held:—That a donation from 
father and mother to son, of all their 
property, will be set aside as in 
. Fraud of creditors, notwithstanding 

that the donation is subject to the 
maintenance of the donors during 
their life time. 


Lavallé, vs. Laplante dit Champagne. 


Jugé :—Qu’une donation par le 
pére et la mère au fils, de toutes 
eurs propriétés, sera annulée 
comme faite en fraude des créan- 
ciers, nonobstant que la donation 
soit sujette à l’entretien des dona- 
teurs leur vie durante. 
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ELECTION.— Vide Municrpat COUNCILLORS. 
ENDORSEMENT.— Vide InporsEeMeEnrt. 


EVIDENCE. Vide Apmisstons.—Capias.— NvIsaNCkE.— PROMISSORY 
NOTE.— SLANDER. 


EXAMINATION OF WITNESS.—Vide Wrrness. 
EXCEPTION A LA FORME.—P.reapmes. 


Held :—That an exception à la 
forme which contains erasures and 
marginal notes, unreferred to at the 
bottom of the plea, is nevertheless 


good. 
Blackiston ve. Rosa. 


Jugé:—Qu’une exception à la 
forme qui contient des ratures et des 
renvois, auxquels il n’est pas référé 
au bas du plaidoyer, est néanmoins 
valable. 


899 
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EX ECUTION.—Szrzvae. 


1 Held :—That a bailiff can exe- 


Jugé :—Qu’un huissier peut ex- 


cute a writ of fiert facias de bonis | écuter un writ de jiert factas de 
inst his brother-in-law, or other | bonis contre son beaufrère, ou autre 
relative, notwithstanding the pro: | allié, nonobstant les dispositions de 


visions of the 12th. Vic. Cap. 
Lemieux vs. Côté. 


la 12me Vic. cap. 38. 
184 


Writ, opposition. 


2 Held: — lo. That a creditor 
suing out execution must give cre- 
dit upon the writ for any amount he 
may have received, and that an op- 
positon of the defendant founded 
upon this omission must be main- 
tained with costs. 

2o. That the Court cannot take 
notice of reasons of opposition which 
have already been invoked by a 
former opposition, upon which the 
Court had already decided. 


Fournier and Russel. 


Jugé:—lo. Qu’un eréancier exé- 
cutant doit inscrire au dos du bref 
d’exécution ce qu’il a reçu en dé- 
duction du jugement, et que l’oppo- 
sition du défendeur fondée eur cette 
omission doit être maintenue avec 
dépens. 

. Que la Cour ne peut prendre 
connaissance de moyens d’opposi- 
tion, qui avaient déjà été invoqués 
par une précédente opposition, et 
sur lesquels Ja Cour avait prononcé, 
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. EXECUTRIX,— Vide Acnox sy. 
EX PERT.—Action. 


Held :—That an expert appointed 


by the Court, at the suggestion of 


one of the parties to a suit, has a 
right of action for his services 
against both, jointly and severally. 


Wallace vs. Brown. 


Jugé :—Qu’un expert nommé par 
Ja Cour, à la suggestion de l’une 
des parties dans la cause, a droit 
d’action pour ses services contre les 
deux parties, conjointement et saji- 
dairement. 
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FAITS ET ARTICLES.— Vide IxTERROGATORIES. 
FALSE PRETENCES.—SHAR&HOLDER.—LARCENTY. 


Where A., a shareholder in an 
unincorporated Company, and act- 
ing as its agent, gavaa promisrory 
note, at one month, to 
shareholder in the Company, for 


+» another | promissoire, 


Où A., un actionnaire dans une 
compagnie incorporée, et agissant 
comme son agent, donna un billet 
à un mois, à B., 
autre actionnaire de la compagnie, 


the sum of $250 1o meet a protested | pour la somme de $250 pour ren- 


draft on the Company for $200 due 
for insurance, and A. afterwards 
stated at a meeting of the com- 
mittee of management of the Com- 
pany, that he gave the note for 
$250 because B. told him that one 
M., a broker, had discounted the 
note for the $50, and that he B. 
could not get it discounted fora less 
sum ; and B. himself stated at this 
meeting, that he had been obliged 
to pay M. the $50 for discounting 


contrer une traite sur la compagnie 
sous protét pour $200 due pour as- 
surance, et A. subséquemment re- 
présenta à un comité de direction de 
la compagnie, qu’il avait donné le 
billet pour la somme de $250 parce 
que B. lui avait dit que M. un cour- 
tier, avait escompté le billet pour 
les $50, et que B. n’avait pu l’es- 
compter pour une moindre somme ; 
et B. lui-même représenta au dit 
comité qu’il avait été obligé de 
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the note, and that M. had entrusted 
him with the collection of it, upon 
which representations a check was 
iven to A., by which he ebtained 
rom the treasurer of the Company 
the money to pay the note ; and it 
was afterwards discovered that M. 
had never discounted the note, and 
that shortly afterthe note was paid, 
B. himself admitted that it was he 
and not M. who had discounted it, 
_and that he had charged $50 for 
doing so ; whereupon both A. and 
B. were convicted on an indictment 
for obtaining, “ by false pretences ”” 
the sum of $50, the monies of D. 
and others, (the shareholders of the 
Company) with intent to defraud. 
Held :—lo. That the conviction 
was bad, and that this was not a 
false pretence under the 4th. and 
ic., cap. 25, sec. 45, nor 
under the 18th. Vic, cap. 92, sec. 
. 42. 
20. That a shareholder in such 
Company, cannot commit larceny 
from the Company, nor be guilty of 
obtaining its monies under false 
pretences ; inasmuch as being a sha- 
reholder, he is joint owner of the 


payer a M. $50 pour escompte da 
illet, et que M. l’avait chargé 
d’en faire le recouvrement, sur les- 
quelles représentations un 
avait 616 donné à A. au moyen du- 
quel il avait obtenu du trésorier de 
la compagnie les moyens de payer 
le billet ; et ilfut par après constaté 
que M. n’avait jamais escomple le 
billet, et que peu de temps aprés 
que le billet fut payé . admit 
que c’était lui et non M. qui l’avait 
escompté, et qu’il avait prélevé 
$50 d’escompte ; sur quoi À. et B. 
furent convaincus d’avoir obtenu 
‘ sous de faux prêtextes ?” la som- 
me de $50, des argents de D. et 
autres, (actionnaires de la compa- 
gaie) avec intention de les frauder. 
Jugé :— 10. Que la conviction ne 
pouvait valoir, et que ceci n’était 
pas un faux prétexte sous les 4ème 
et 56me Vic. ch. 25, sec. 45, ni 
sous la 18ème Vic. ch. 92, sec. 12. 
20. Qu’un actionnaire dans tel 
compagnie, ne peut cominettre un 
larcin dans tel cas, ni être coupable 
d’obtenir les argents de Ja compa- 
gnie sous de faux prétextes ; en 
autant qu’étant actionnaire il est co- 


funds and property of the Company. pra rietaire des fonds et des effets 


Regina ve. St. Louis, et al. 


e la compagnie. 
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FIRE.—Damaces. 


Held :—That a party setting fire 
upon his land at an improper and 
unfitting time, is by that mere fact 

, responsible for the loss thereby of a 
threshing machine which had been 
. brought on his land to thrash his 
grain. 


Hynes and McFarlane. 


Jugé :—Qu’une partie qui met le 
feu sur sa terre dans une saison 
qui n’est pas convenable, est parce 
seul fait responsable de la perte 
d’un moalin à battre qui avait été 
mis sur sa terre pour y battre son 


grain. 
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FOLLE ENCHERE.—Woman SÆPAREE DE BIENS. 


Held: — lo. That a motion for 
folle enchère against an adjudica- 
taire, a woman séparée de biens 
from her husband, will be rejected 
unless notioe of such motion has 
been served as well upon her hus- 
band as upon herself. 

20. That an opposant will not be 
allowed to make a motion for folle 


Jugé :—1o. Qn’une motion pour 
folle enchère contre un adjudicataire, 
femme séparée de biens d’avec son 
mari, sera rejetée à moins qu’avis 
de telle motion ne soit donné à son 
mari en même temps que tel avis 
lui est signifié. 

20. Qu'il ne sera pas permis à un 
opposant de faire motion pour folle 
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enchère, until after a reasonable | enchère, avant qu’il se soit écoulé 


delay of a few days has been al- 


un délai raisonnable de qnelques 


lowed the plaintiff to make the mo- | jours pour permettre au deman 


tion, after which delay any of the 
parties in the cause may make the 
motion. 


Cloutier vs. Cloutier. 


de faire telle motion, après quel 
délai it sera loisible à aucune partie 
dans Ja cause de faire la motion. 


457 


FORCIBLE ENTRY. 


On a question reserved for the | 
Couit on its appeal side, upon the 
conviction of a defendant for forcible 
entry into a dwelling house. 


Held :—That the defendant and 
the parties with him having en- 
tered the house through an open 
door, and one of the parties having 
been sent out to push in the win- 
dows, the defendant himself taking 
them off the hinges, the conviction 
ought not, under the circumstances 


disclosed in the case, to be disturbed. 
Regina vs. Mariin. 


Held :—10. That where parties 


Sur une question réservée pour 
la décisior de la Cour siégeant en 
appel, sur convietion du défendeur 
pour entrée par foree dans uns 
maison habitée. 

Jugé :—Que le défendeur et les 
personnes qui étaient avec lui étant 
entrées daus la maison par une 
porte ouverte, et l’une de ces per- 
sonnes étant sortie pour pousser les 
fenétres du dehors, Île détendeur 
lui-même les enlevant, la convic- 
tion ne devait pas, dans les cir- 
constanccs de la cause, être ren- 
versée. 
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FRAIS,— Vide Peremprion D’rNSsTANCE. 
FRAUD.—ARBITRATION.—SALE. ’ 
Jugé :—Io. Que lorsque des per- 
ties contractantes ont fait marché 


have entered into an greement with 
a view to defraud third persons, the 
agreement will nevertheless be 
valid and binding as between the 
parties thereto. 

20. That where a deed contains à 
clause stipulating a reference to ar- 
bitration in the event of dispute, 
such clause is not to be construed so 
as to defeat an essential object of 
the parties to the deed. 

30. That where an absolute deed 
of sale is made, and, simultane- 
ously with it, another deed is passed 
whereby the purchaser agrees to 
reassign the articles transferred to 
him by the deed of sale, back to 
his vendor, upon the performance 
of a certain condition, and this con- 
dition is not complied with; the 
deed of sale remains in full force, 
and the purchaser is absolute owner 
and proprietor of the effects trans- 
ferred to him in virtue thereof. 


Shaw and Jeffrey. 


avec intention de frauder des tiers, 
le contrat ne sera néanmoins main- 
tenu comme valide quant anx par- 
lies à icelui. 

20. Que lorsqu’un contrat contient 
une clause stipulant un arbitra 
dans le car de dissentiment, telle 
clause ne sera pas interprétée de 
manière à rendre inefficace un ob- 
jet essentiel des parties au contrat. 

30. Que lorsqu’une vente absolue 
est faite, et, simultanément avec 
telle vente, un autre contrat est 
exécuté par lequel l’acquéreur s’o- 
blige de rétrocéder au vendeor les 
effets qui lui ont été transportés par 
)*acte de vente, lorsqu’une certaine 
condition aura été remplie, et que 
cette condition n’est pas exécutée ; 
l'acte de vente demeure en pleine 
furce, et l’acquéreur devient pro- 
priétaire absolu des effets à lui 
transportés par tel acte. 
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FRAUD.— Vide Composstion.— Donation. 
FUMIERS.— Vide Manone. 
GUARDIAN.— Vide Contrainte par Corps. 
HARBOUR COMMISSIONERS MONTREAL.—Wuarves.— DAMAGES. 


Held :—1. In an action against 
the master of an ocean steamer, 
that a branch pilot in charge of the 
steamer is not acompetent witness 
for the defendant, the action being 
for damage caused by collision of 
the steamer witha wharf. — 


2. That the damage in question 
was caused by the negligence and 
misconduct of the respondent and 
of the crew. 

3. That the master, in general, 
under the maritime law, a8 e 

nt, instifor et préposé of the ow- 
nore, is liable, ad that he is, by 
the 20th. sec. of the 18th. Vic., 
cap. 143, together with all other 
ship masters, expressly declared to 
be fiable to the appellants for injury 
done to wharves under their charge. 


4. That the wharf not being in 

order, the rule of two thirds 

new for old, may be regarded as a 

ide to the discretion of the Court 
io awarding damages. 


The Harbour Commissioners of Montreal and Grange. 


Jugé:—1. Dans une action contre 
le capitaine d’un vapeur d’outre 
mer, qu’un pilot branché ayant la 
direction du vapeur ne peut rendre 
témoignage pour le défendenr, l’ac- 
tion étant en dommages résultant 
d’une collision du vapeur avec un 
quai. 

2. Que les dommages en question 
avaient été causés par la négli- 
gence et la maladresse de l’intimé 
et de son équipage. 

3. Que, généralement, le capi- 
taine, en vertu du droit maritime, 
comme l’agent,'inslitor et préposé 
des propriétaires, est responsable, 
et que par la 20me sec. de la 18me. 
Vic., ch. 143, il est, aussi bien que 
tous autres capitaines de vaisseaux, 
responsable envers los appelante 
pour dommages causés aux quais 
confiés à leurs soins. 

4, Que le quai n’étant pas en bon 
ordre, la règle de deux tiers de neuf 
pour du vieux, peut être considérée 
comme devant guider la discrétion 
de la Coar en accordant des dom 


mages. 
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INDORSEMENT.—Pide Promissory Norte. 
INSURANCE.—Pounicy. 


M. sells to L. a lot of land in con- 
sideration of a constituted rent of 
£60, payable annually on a capital 
of £1000, the purchaser by the deed 
binding himself to erect buildings 
on the lot and insure the premises 
to the extent of £400 as collateral 
security. 

The plaintiff to whom the debt 
is transferred insures the buildings 
so erected to the extent of £400 to 
cover the constitut, and whilst the 

licy is in force the buildings are 

estroyed by fire, but are rebuilt 
and restored to -their original con- 
dition and value by the purchaser 
{£., before action brought. 


| L., avant l’inst 


M. vend à L. un terrain en con-- 
sidération d’une rente constituée de 
£60, payable annuellement, au ca- 
pitale de £1006 l’acquéreur s’obli- 
goant par son acte d’acquisition 

‘ériger des bâtisses sur le terrain 
et d'assurer le tout au montant de 
£400 comme sûreté collatérale. 

Le demandeur auquel la dette 
est transportée assure les bâtisses 
ainsi érigée, au montant de 00 
pour couvrir le constitut, et t 
que la police est en force lea batisses 
sont détruites par le feu, mais recon- 
struites et retablies à leur condition 
et valeur primitive per l’acquéreur 
itution de l’action. 
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Held:—10. In an action by the 
insured on the policy to recover the 
amount of insurance, that the in- 
eured had the same security for the 
payment of the constitué as he had 

ore the fire, and that no loss had 
been occasioned by reason of which 
an action could be maintained. 

20. That the principle that the 
contract of insurance is a contract of 
indemnity, applied to the case, was 
a bar to a recovery, there being no 
loss sustained. 


Matherson ve. The Western Assurance Co. 


Jugé :—10. Sur action par l’assurè 
sur la police pour recouvrement de 
l’assurance, que l'assuré avait la 
même garantie pour le paiement du 
constitut qu’il avait avant l’incendie, 
et qu’il n’y avait eu aucune perte 
en raison de ja quelle une action 
put être maintenue. 

20. Que le principe que le con- 
trat d’assurance est un contrat d’in- 
demnité, était applicable à l’espèce, 
et par conséquent une défense a 
action, nulle perte ayant été souf- 

erte. 


INTEREST.— Vide Promissory NoTE. 
INTERLOCUTORY JUDGMENT.—Vide Apprat. 
INTERROGATORIES.—Faits et ARTICLES. 


1 Held, in the Superior Court :— 
That a party plaintiff will not be 

rmitted to file new answers to 
Interrogatories sur faite et articles, 
on an affidavit by him made, that 
from the srgumente of Counsel and 
the disturbance and conversation 
going on in the Court at enquéle 
while his answers were taken vivd 
voce, he became perplexed and con- 
fused; and that the action will be 
dismissed on the answers as made,no 


Jugé, en Cour Supérieure :-—Qu’il 
ne sera pas permis a un demandeur 
de produire de nouvelles réponses à 
des interrogatoires sur faits et ar- 
ticles, sur un affidavit par lui fait, 
qu’en raison des arguments de con- 
seil et de la confusion qu’il y avait 
en Cour à l’enquête, où ses réponses 
furent prises vtvd voce il devint em- 
barrassé ; et que l’action sera ren- 
voyée sur les réponses faites, nul 
témoin n’ayant été examiné. 


witnesses having been examined. En appel :—Que le dossier sera 
In appeal: —That the record will | renvoyé au tribunal inférieur pour y 
be remitted to the Court below for | être procédé ultérieurement à l’en- 
further procedings at enquéte, each | quête, chaque partis payant ses frais 
perty paying his own costs in ap-/ en appel. 
Moss and Douglas. 248 
Faits et Articles. 


2 Held, in appeal :—Jn an action 

a wife against her husband, es 
ration de biens, that there was 
error in the judgment of the Court 
below in taking as confessed inter- 
rogatories sur faite et articles ser- 


ved on the husband, the aves or 
consent being inadmissible. 


Maloney and Quinn. 


Jugé, en appel:—Dans une ac- 
tion par une femme contre son mari, 
en séparation de biens, qu’il y avait 
erreur dans le jugement de la Cour 
inférieure en prenant pour avérés 
certains inte toires sur faits et 
articles signifiés au mari, l’aveu ou 
consentement étant inadmissible. 
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Faite et Articles. 


3 Held :—10. That a party inter- 
rogated upon faits ef articles, and 
required to give in detail the consi- 
deration furnished to the defendants, 
by reason of which an obligation 
had been given by the latter, and to 
produce a detailed account of the 
goods and merchandize, if such was 
consideration ; is bound to do so, 
and upon default, the interrogatoires 
will be taken pro confessis. - 
2o. That such paity having re- 
fased to answer, when called upon 
to do so, cannot, at the hearing upon 


Jugé :—1lo. Qu’une partie inter- 
rogée sur faits et articles, et requise 
de donner Je détail des valeurs par 
elle fournie à la partie adverse, sur 
lesquelles était basée une obligation 
consentie par cette dernière, et de 
produire un compte détaillé des 
effets et marchandises, si la dette 
avait cette cause; est tenue de le 
faire, et sur défaut, les interroga- 
toires seront pris pour avérés. 

20. Que cette partie ayant refusé 
de répondre, lorsqu’assignée à cet 
effet, ne peut, lors de l’audition aux 


the merits, obtain permission to | mérites, obtenir la permission de le 


answer. 
Lantier and D’ Acust. 


faire. 
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INVENTORY.—Tutor.— Warp. 


Held :—That a transaction, be- 
tween a tutor and his wards based 
upon an incorrect inventory, whilst 
the age of the children is still un- 
certain, will not be set aside, if the 
transaction has been confirmed by 
subsequent transactions between the 
parties, at a period when the minors 
were of full age, had ceased to be 
under the control of their tutor, and 
had a knowledge that the inventory 
was incorrect. ; 


Motz and Moreau. 


Jugé :—Qu’une transaction, inter- 
vervenue entre un tuteur et ses pu- 
pilles, fondée sur un inventaire in- 
correct, lors que la majorité des 
enfants était encore incertaine, ne 
peut être annulée, si eile a été 
confirmée par une transaction sub- 
séqente, alors que lés mineurs 
étdient devenus majeurs, n’étaient 
plus sous le controle de leur tuteur, 
et connaissaient que l'inventaire 
était incerrect. 
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JURISDICTION.— Vide Corziston. 


JUDGES OF SUPERIOR COURT IN VACATION.—Vide 
JURISDICTION. 


JURISDICTION.—Jupezs or Surerron COURT 18 YACATION. 


1 The act of 1849, 12th. Vic. cap. 
41, sect. 1, enacts that ‘ when- 
% ever any person shall usurp, in- 
6 trude into or unlawfully hold or 
“ exercise any public office or any 
‘€ franchise within that part of this 
« provinoe formerly constituting the 
“ Province of Lower Canada, or 
# any office in any Corporation or 
# other Public Body or Board,... .it 
# shall be lawful for the Superior 
«Court sitting in the district in 


- “which such usurpation or un- 


¢ lawful detention shall have oc- 
* curred, or for any two or more 


L’acte de 1849, 12me. Vic. cap. 
41, sec. 1, décrète que ‘ quand 
‘6 il arrivera qu’aucune personne 
‘ usurpera ou s’emparera 1llégale- 
ment d’aucunes charges publi- 
ae ques, ou d’aucunes franchises 
dans eette partie de la province 
“‘ ci-devant la province du Bas- 
‘6 Canada, ou d’aucunes charges 
‘€ dans auoune corporation ou coprs 
 pablic ou dans aucun bureat,. ... 
il sera loisible à la Cour Supé- 
4 rieure siégeant dans le district 
‘6 dans lequel cette usurpation ou 
‘6 possession illégale aura eu lieu, 
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« judges of such Court in vacation, 
“ upon declaration or petition. ... 
s6 supported by affidavit ....and 
& complaining.... to order the is- 
 suingof a writ commanding the 
“ person complained of to be sum- 
+ moned to appear before the said 
« Court, or the said judges, to an- 
«gswer such declaration or peti- 
* tion.” 


The act of 1851, 14 and 15 Vict. 
cap. 128, sect. 27, enacts. “ That 
& to facilitate the decision of cases 
« in which the right of any person 
€ to hold or exercise any office in 
the Corporation of the said city 
& (of Montreal) may be called in 
question, the Superior Court for 
sé the district of Montreal sitting in 
6 term, or atits weekly sittings for 
‘6 the cognizance of suits and ac- 
‘6 tions of a civil nature, shall, on 
“the information, requéte libellée, 
é of any citizen of the said city, 
qualified to vote at the election 
66 of councillor for some ward there- 
« of, supported by affidavit. ... and 
“ complaining.... shall have full 
« power and authority to order the 
# person so complamed of to appear 
before such Court or justices, and 
¢¢toshew by what authority he exer- 
‘+ oises, or assumes, or attempts to 
“ exercise such office.?? 

A petition was presented to two 
of the judges of Her Majesty’s Su- 
perior Court for Lower Canada, sit- 
fing in and for the district of Mont- 
real, ia vacation, in virtue of the 
first mehtioned act, under which a 
writ of summons was ordered to 
issue against the defendant acting 
_asone of the Council of the city of 
Mn exception dla form 

eld :—On ion , 
that the judges before whom the 
exception was submitted on its me- 
rits, no jurisdiction over the 
subject matter of the petition. 


Adam and Duhamel. 


‘6 où à deux juges ou plus de telle 
66 Cour, en vacance, sur une décla- 
‘ ration ou requête libellée,.. . ac- 
‘ accompagnée d’affidavits.... al 
“ Jéguant .. .. d’ordonner l’émane- 
“tion d’un wrt commandant que 
4 la personne dont on se plaint ainsi 
soit assignée à comparaître de- 
‘6 vant la dite Cour ou les dits juges, 
pour répondre a la dite déclaration 
‘6 ou requéte.”? 

L’acte de 1851, 14me. et 15me. 
Vic. cap. 1%, sec. 27, décréte t 
‘ Que pour faciliter la décision des 
‘6 cas dans lesquels le droit de toute 
“ personne à remplir et exercer au- 
 cune charge dans la corporation 
6 de la dite cité pourra être mis em 
«6 question, la Cour Supérieure du 
“ district de Montréal, siégeant en 
& terme ou à ses séances hebdoma- 
6 daires pour prendre connaissance 
66 des procès et actions en matière 
66 civile, sur la requête libellée d’un 
‘ citoyen de la dite cité, habile à 
‘ l’élection de conseiller pour quel- 
6 qu’un des quartiers d’icelle, ap- 
‘6 pnyée sur affiduvit.... se plai- 
6 gnant .... aura plein pouvoir et 
“ autorité d’ordonner à la personne 
‘ contre laquelle plainte sera ainsi 
ce portée, de comparaître devant telle 
« Cour, et de faire voir en vertu de 
‘ quelle autorité elle exerce ou pré- 
‘ tend cxercer la dite charge. ?? 

Une requête fut présentée à deux 
des Juges de la Cour Supérieur pour 
le Bas-Canada, siégeant dans et pour 
Je district de Montréal, en vacances, 
en vertu de l’acte premiérement cité, 
sur laquelle uéte l’émanation 
d’un writ contre le défendeur en sg 

ualité de conseiller pour Ja cité de 
ontréal fut ordonnée : 


Jugé :—Sur exception à la forme, 
que les juges auxquels l'exception 
ut soumise aux mérites, n’avaient 
aucune jurisdiction sur les matiéres 
qui faisaient le sujet de la requête. 
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Superior Court. 


2 The plaintiff, residing within the 
district of Montreal, sued the defen- 
dants, residents in other districts, in 
damages for falsely, maliciously and 
without reasonable or probable 
cause, making affidavit, at Three 
Rivers, charging the plaintiff with 
obtaining money under false pre- 
tences, procuring a true bill for that 
offence and causing him to be tried 
at Three Rivers, but alleging his 
arrest to have been made within the 
district of Montreal, under a Bench 
warrant from the Court at Three 
Rivers. 

Plea.—That the Court at Mont- 
réal had no jurisdiction, the defen- 
dants being domiciled in other dis- 
tricts, and not having been served 
with process within the district of 
Montreal, and that the cause of 
action did not arise within the said 
district of Montreal; plea dis- 
Missed. 

Senecal ve. Pacaud et al. 


Le demandeur, résident dans le 
district de Montréal, poursuivit les 
défendeurs, résidents en d’autres dis- 
tricts, en dommages pour avoir faus- 
sement, malicieusement, et sans 
cause raisonnable ou probable fait 
un affidavit, à Trois-Rivières, accu- 
sant le demandeur d’avoir obtenu 
de l’argent sous de faux prétextes, 
et pour l’avoir mis en accusation à 
Trois-Rivières, mais alléguant que 
son arrestation avait été faite dans 
le district de Montréal, en vertu 
d’un warrant de la Cour à Trois- 
Rivières. 

Plaidoyer.—Que la Cour à Mont- 
réal n’avait aucune jurisdiction, les 
défendeurs étant domiciliés en 
d’autres districts, et signification ne 
leur ayant pas été faite dans le dis- 
trict de Montréal, et que la cause 
d’action ne provenait pas de faits 

ui avaient eu lieu dans le district 
e Montréal; plaidoyer reavoyé. 
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LANDLORD.— Vide Lease. 
LARCENY.— Vide FALSE PRETENCES. 
LE@SE.—LanpLorp.—Saxt. . 


Held: — That creditors cannot 


Jugé :—Que des créanciers ne 








seize nor sell the unexpired term of | peuvent saisir et vendre le terme 
@ lease held by their debtor; such | non expiré du bail de leur débiteur ; 
right existing only in favor of the | ce droit n’existant qu’en faveur da 
landlord, under the 16 Vic., cap. | propriétaire en vertu de la 16 Yic. 
200, sec. 11, which is an exception | chap. 200, sec. 11, qui est une ex- 
to the common law. ception au droit common. 


Hobbs et al. vs. Jackson. 


LEGACY.— Vide Wii. 
LIABILITY FOR LOSS BY FIRE.— Vide Loss sy Frax. 
LIEN.— Vide ApMmaLry JunisDICTION. 
LODS ET VENTES.—Rartwars.—Morrmam. 


Held: — 10. That the Grand| Jugé:—lo. Que la Compagnie 
Trank Railway Company of Canada | du Grand Trono de chemin de fer 
is not a mortmain. du Canada n’est pas une maia- 


morte. 
20. That the act of unionor amal-| 20. Que l’acte d’union ou d’amal-- 
gamation by which the Grand Frank } gemation par lequel la Campagnie- 
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Railway Company of Canada was 
formed, has had the effect of frans- 
ferring the right of Property of the 
different companies united to the 
new company so formed, and was 
an absolute mutation, having the 
effect of an exchange in so far as 
the shares assigned to the share- 
holders were concerned, and being 
a sale in so far as regards the pay- 
ment of £75,000 to the St. Lawrence 
and Atlantic Railway Company. 


80. That the seignior is entitled 
to olaim lods et veutes upon that 
portion of the £75,000 which, upcn 
appraisement, will be found to re- 
.present the value of the lands si- 
‘tuate in the seigniory of the plain- 
tiff, (appellant) and assigned to the 
new company, the rsspondent. 

4o. That in appraising such lands 
the value of the buildings, fences, 
rails and other improvements of a 

rmanent character must be taken 
into account. 


da Grand Tronc de Chemin de Fer 
du Canada a été formée, a fait pas- 
ser le domaine de propriété des biens 
des différentes compagnies nnies à 
la nouvelle compagnie ainsi formée, 
et était une véritable mutation, 
ayant l’effet d’un échange quant 
aux parts ou actions assignées aux 
actionnaires, et ayant le caractère de 
vente quant aux £75,000 bles 
à la Compagnie du Chemin de Fer 
du Saint-Laurent et de l’Atian- 
tique. 

80. Qu’il y a lieu au droit de 
vente en faveur du seigneur sur la 
portion de ces £76,000 qui, sur ven- 
tilation, sera trouvée co ndre à 
la valeur des fonds de terres sis 
dans la seigneurie du demandeur, 
(ap lant) et transportée à [a nou- 
velle compagnie. 

40. Que dans l’évaluation de ces 
biens fonds doivent étre compris les 
bâtisses, clôtures, lisses et autres 
améliorations et impenses d’une 
nature permanente. 


Kierzkowski and The Grand Trunk Ratiway Company of Ca- 
mada. 41-481 


LOSS BY FIRE,—Lranicrry ror.—Ryror. 


The Corporation of the City of 


La Corporation de la cité de Mont- 


Montreal is liable for loss oocasion- | réal est responsable de pertes ocoa- 


ed b of preperty | sionnées par l’incendie de propriété 
within the City by persons riotously | dans la cité par des personnes as- 
. assembied therein. semblées tumultueusement en 
| ioelle. 


Montr 


Wateon and the Mayor, Aldermen and Citizens of the City of 


MANURE. 


Held :—10. That the right of pro- 
pert in manure | ing on a tot of 
at te sala passes 
‘the sale of the land. y 
20. That manure made subse- 
.quently, will be heldto have 
. also to the vendee, the set- 
ting up no title and offering no jus- 
tification, bot pleading by dene- 
fought to recover damages fer ile 
rought to recover: r ille- 
lily removing the manure withont 
permission. 
‘ Weman and Edson. 


Jugé :—lo. Que les famiers sar 
une terre lers de la vente’ de telle 
terre deviennent la propriété de 
l'acquéreur.  - 

Qo. Que les famiers faits subsé- 


de Peniévement des tumiers sans 
la permission de l'acquéreur. 
17 








om ur 


.vant against his master, 
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MASTER AND SERVANT.—Wacxs. 


Held :—1. That in an action for 

the recovery of wages, by a ser- 

e latter 

cannot be examined as a witness 

for the purpose of proving alleged 

acts of insolence and negligence on 
the part of the former. 


2. That the statements in the. 


declaration on oath of the master 
must be limited to a proof of the 
terms of en ment, and wages 
paid, or advances of money or 
value, made to the domestic, 


| Stuart and Sleeth, 


\ 


Jugé:—1. Que dans une action 
pour gages par un domestique 
contre son maître, ce dernier ne 
peut être examiné comme témoin 
pour prouver un allégué d’insubor- 
dination ot de négligence de la part 
du domestique. 

2. Que la déclaration du maitre 
sous serment doit être restreinte à la 
preuve des conditions de l’en - 
ment, et des gages payés, ou des 
avances faites au domestique, soit 
en argent ou autrement. 
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MILITARY SERVICE.— Vide Breamy. 


MINOR.—Vide Bawx Srocx.—Opposirion EN s0US-ORDAE.—RaTIFi- 
CATION. 


MISDIRECTION.— Vide Naw Tarrat. 
MORTGAGE.—RecistraTion, 


Held :—Under the provisions of 
the 4th. Vic. ch. 30, sec. 4, that, o 
two creditors, anterior to this ordi- 


" nance, the one who will have first 


registered his claim will be preferred 
to the other, without re to the 
date of their claims, and notwith- 
standing that both have registered 
such claims subsequently to the Ist. 
Nov. 1844, the period fixed for the 
registration of claims anterior to the 
ordinance. 


Normand and Crevier et al. 


Jugé:—Que, d’après les disposi- 


f] tions de la 4e Vic. chap. 30, sec. 4, 


celui de deux créanciers, antérieurs 
à cette ordonnance, qui aura enre- 
gistré le premier, primera l’autre, 
sans égard à la date de leurs cré- 
ances, et quoique l’un et l’autre * 
aient enregistré après le ler. no- 
vembre, 1844, période fixée pour 
Penregistrement des anciens actes. 


MORTMAIN.— Vide Leve ur verts. 
MUNICIPAL COUNCILLORS.—Exscrrox. 


Held :—That, where the person 
named by the warden of the County 
to preside ata meeting of electors, 
assembled for the purpose af elee- 


ting councillors for a municipality, | lers pour une rannicipalité 
sente le 


absents himself after the eommen- 
cement of the meeting, the electors 
t have no right to name ano- 

er president in his stead, and that 
the election made under the presi- 
dency of the person so named by 


‘the electors is null and void. 


‘Perrault ve. Brochu. 


‘4 
Jugé :-—Que | d’une personne 
nommé par le préfet d’un comté 


ur présider une assemblée des 
lecteurs, afin d’élire des conseil. 
icipalité, sb 


telle assemblée, les électeurs pré- 
sents n’ont le droit de nommer 
un autre président en son lieu et 
place, et que l’élection faite sous la 
présidence de Ja personne ainsi 
nommée par les électeurs est de nul 
effet. - 

All 


532 | 
NEW TRIAL.—Mispraecriox. 


Held :-—That, in the case submit- 
ted, a motion for a new trial, founded 
on the allegation of misdirection to 
the Jury, the judge not having 
charged respecting the imputation 
of payments, must be maintained. 


Tilstone el al. and Gibb et al. 


Jugé :—Que, dans l’espèce, une 
motion pour un nouveau procès, par 
la raison de mal direction du juré de 
la part du Juge, le Juge n’ayant pas 
donné d’instruction quant à l’impu- 
tation des paiements, doit être main- 
tenue. 


284 


NOTICE OF PUTTING IN SECURITY.— Vide Appgat. 


NOVATION.— Vide 


ProMIssORY NOTR. 


NOVATION.—PROMISSORY NOTE. 


Held :—That the acceptance of a 


Jugé :—Que l’acceptation d’un 


note in renewal of one previously | billet en renouvellement d’un billet 
made, is not a novation, unless | antérieur, n’est pas une novation, 
there be an express intention to | à moins qu’il n’y ait intention ex- 





effect such novation. 
Noad et al. vs. Bouchard et al. 


presse d’effectuer telle novation. 
476 


NUISANCE.—Evipencr.—NEW-TRIAL. 


Held:—lo. That, in the case 
submitted, ‘‘ evidence to prove the 
advantage accruing, and likely to 
accrue, to the public at large, from 
the sale and use ofa certain maru- 
factured article, could not be ad- 
mitted, inasmuch as it is settled 
that the circumstance that the thing 
complained of furnishes upon the 
whole a greater convenience tothe 
public than it takes away, is no 
answer to an indictment for a nui- 
sance. ?? 

20. That the rule, sic utére tuo 
al alienum non ledas, which di- 
rects us to enjoy our own property 
in such a mauner as not to injure 
that of another person, is a familiar 
maxim of the Common Law of 
England, as well as‘a maxim of the 
Civil Law. 

80. That in Lower Canada, where 
the Court is held before one judge 
and in , and never before 
more than two, the motion for a| 
new trial in cases of supposed mis- 
direction becomes impracticable. 


. Regina vs. Bruce. 


Jugé:—lo. Que, dans l’espéce, 
‘un témoignage pour constater l’a- 
vantage résultant, ou qui pourrait 
résulter, au public en général, de la 
vente et de l’usage d’un acticle ma- 
nufacturé, ne pouvait être i 
en autant qu’il est réglé que le fait 
que la chose dont on se plaint est 
sur le tout plus commode au public 
que les inconvénients dont on se 
plaint, n’est pas une défense à une 
accusation pour une nuisance.?? 


20. Que la règle, sic utére tuo ut 
alienum non lædas, qui nous en- 
joint de jouir de ce qui nous appar- 
tient de manière à ne faire tort à 

rsonne, est une maxime familière 

u drait commun de l’Angieterre, 
aussi bien qu’une maxime du Droit : 
Civil. | 

30. Que dans le Bas-Canada, où 

la Cour est présidée un seul 


juge, in banco, et jamais par plus 


de deux, la motion pour un nouveau 
rocés dans les cas de misdirection 
vient impraticable, 


117 
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NULLITY.— Vide Composrriox. 
OPPOSITION AFIN D?’ANNULER.—Vewnrtiom: Expronas. 


Held :—lo. That an opposition 
afin d'annuler may be made to a 
writ of vendilioni erponas, when 
such opposition is founded upon the 
alleged nullity of the writ itself, 
or the irregularity of the proceedings 
thereupon. 

2o. That the party opposant does 
not require the fat of a judge be- 
fore his opposition can be received. 


_Jugé : — 10. Qu’une opposition 
afin d’annuler, peut être faite à un 
writ de vendilioni erponas, quand 
telle opposition est fondée sur une 
nullité supposée du writ même, ou 
sur quelque irrégularité des procédés 
sur icelui. 

20. Que l’opposant en pareil cas 
n’est pas tenu d’obtenir le fiat d’un 
Juge avant que son opposition 
puisse être reçue. 


Atkins et ux and The Quebec Building Society. 333 
OPPOSITION,—Costs or. 


1 A petitioner for judgment of con- 
firmation bound himeelf by his deed 
of acquisition to pay a sum of 
money to a bailleur de fonds, who 
filed an opposition. 

Held :—That the opposition would 
be admitted but without costs to the 


opposant. 


Un requérant pour lettres de rati- 
fication s’obligea par son acte d’ac- 
quisition de payer une somme G’ar- 
gent à un bailleur de fonds, lequel 
enfila une opposition. 

Jugé : — Que l’opposition serait 
admise mais sans frais en faveur de 
l’opposant. 


Exparte—Lenoir and Lamothe, et al. 451 


En sous ordre.— Minors. 


2 The property of certain minors 
having been seized and taken in 
execution, the tutor of the said 
minors filed an opposition, and was 
collocated for a certain sum. The 
appellant in the cause had, on the 
day fixed by the Court for the ho- 
mologation of the report, moved 
for leave to fils an opposition afin 
de conserver, en sous ordre, in 
virtue of a claim founded upon a 
certain judgment againet the father 
of the said minors. The motion 
was rejected on the ground that the 
judgment in question had ceased 
to be executory, and that an allega- 
tion of the insolvency of the tutor 
was insufficient, without alleging 
the insolvency of the estate of the 
minors. In an appeal from this de- 
cision, it was.:— 

Held :—That the judgment in the 
cause must be maintained ; and that 
the claim of the intended opposants, 
having been presented at so late a 


Les propriétés de certains mi- 
neurs ayant élé saisies et prises en 
exécution, le tuteur des dits mi- 
neurs enfila une opposition, et fut 
colloqué pour une certaine somme. 
L’appelant dans la cause avait, 
le jour firé par la Cour pour l’ho- 
mologation du rapport, fait motion 
pour enfiler une opposition afin de 
conserver, en sous ordre, en vertn 
d’une réclamation fondée sur un 
certain jugement contre le père des 
dits mineurs. La motion fut re- 
jetée pour la raison que le juge- 
ment en question avait ceseé d’être 
exécutoire, et que l’allégation de 
l’insolvabilité du tuteur était insuf- 
fisante sans en même temps allé- 
guer l’insolvabilité de la succession 
appartenant aux mineurs. Sur ap- 
pel de cette décision il fut :— 

Jugé :—Que le jugement dans la 
cause devait être maintenu, et que 
la réclamation des opposants, ayant 
été produite si tardivement était 
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stage of the proceedings was caleu- 
lated to deprive the minors of the 
use of monies of which they sfood 
in need. | 

Query :—Should not the claim, 
in such case, resented in the 
shape of an action against the 
minors. 


Doyle et al. and McLean, és-qualités. 


propre à priver les mineurs de l’a- 
sage de certaines sommes dont ils 
avaient besoin. 


Savoir:—Si la réclamation en 
pareil cas n’aurait pas da étre faite 
au moyen d’une action contre les 
mineurs. 

309 


OPPOSITION.— Vide Trence OrrosiTiox. 
PARTICULARS.— Vide Puxapines. 
PARTNERSHIP.— Vide Action or accourt. 
PAUPER.— Vide Sxcuniry For costs. 
PAYMENT.—Peanpixes. 


Held:—That a plea of payment 
alleged to have been made at diffe- 
rent periods previously to the insti- 
tution of the action, which does not 
shew the several dates and amounts 


Jugé :—Qu’un plaidoyer de paie- 
montallages avoir été fait à diverses 
époques antérieures à l’institution 
de l’action, qui n’indique pas les 
dates et les montants de tels paie- 


of such payments is bad, and will | ments est insuffisant, et sera déclaré 


be held so on demurrer. 


Les Dames Religicuses Ursulines de Québec vs. Perry. 


PEREMPTION 


1. Held :— That a proceeding in a 
cause made by the plaintiff’s at- 
torney after service on him of a 
role nist for péremption d'instance, 
and before the return of the rule, 
will not prevent the péremption 
being declared, and the action dis- 
missed. 


Farnam vs. Joyel. 


tel sur défense au fonds en droit. 
194 


D’ INSTANCE. 


Jugé:—Qu’une procédure faite 
par le prooureur du demandeur sub- 
séquemment au service sur lui 
d’une règle nisi pour péremption 
d'instance, mais avant le rapport 
de la regle, n’empêchera pas que 
la péremption ne soit déclarée ae- 
quise, et l’action renvoyée. 

20 


Costs. 


2. Held:—That in cases where 


Jugé :—Que dans les cas où la 


péremption d’instance is granted, | péremption d’instance est déclarée 


no costs will be awarded. 


Turner ve. Lomas. 


acquise, il ne sera accordé aucuns 
dépens. 


PERJURY.—PLrapinas. 


Held :—That on an indictment for 


Jugé:—Qvue sur accusation pour 


perjury, the defendant must sub- | parjure, le défendeur doit se sou- 
mit to the jurisdiction ot the Court | mettre à la jurisdiction de la Cour 


before he can be allowed to plead. 
Regina vs. Maxwell. 


avant qu’il lui soit permis de plai- 
der a telle accusation. 
. 45 
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PETITION.— Vide Cartas. 
PETITION.—Qvo waRRANTO. 


Held :—That the petition or re-| Jugé :—Que la pétition ou requête 
a4 12 | libellée Ÿ 


quête libellée required by the 
i 


prescrite par la 12me. Vic., 


c., cap. 41 for the issuing of a | cap. 41, pour l’émanation d’un writ 
writ of quo warranto, which sets | de quo warranto, qui énonce d’une 
forth generally the grounds of com- | manière générale les griefs est suf- 

laint is sufficient, without setting | fisante, sans entrer dans les détails. 


orth the details. 
Fraser et al. and Buteau. 
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PETITORY ACTION.—DVide Prrapines. 
PARTICULARS.—<AccountT sTATED. 


Held : — That a party bringing 
suit for the recovery of the amount 
of an account stated and settled, 
will, notwithstanding his declara- 
tion that he relies altogether upon 
the acknowledgment, be obliged to 
furnish further particulars. 


| Labbé ve. McKenzie. 


Jugé:— Qu’un demandeur por- 
tant une action pour le recouvre- 
ment du montant d’un compte re- 
connu et admis, sera tenu, non- 
obstant sa déclaration qu’il procède 
entièrement sur la reconnaissance, 
de produire un compte de particula- 
rites. 


77 


PLEADINGS.—Compensariox. 


1 Held :—In an action on a promis- 
sory note, that a plea setting forth 
that at the time the note became 
due the plaintiffs had in their pos- 
sessiou goods belonging to the de- 
fendants of the value of the note, 
and that the debt was therefore 
compensated, is bad, and that the 
value of goods or merchandize can- 
not be pleaded in compensation to 
a demand for a sum of money. 


Ryan, et al ve. Hunt, et al. 


Jugé :—Dans une action sur un 
billet promissoire, qu’nn plaidoyer 
alléguant qu’à l’échéance du billet 
les demandeurs avaient entre les 
mains des effets appartenant aux 
défendeurs de la valeur du billet, 
et que la dette était en conséquence 
compensée, ne vaut, et que la va- 
leur d’effets et de marchandises ne 
peut être opposée en compensation 

une demande pour une somme 
d’argent. 


474 


Demurrer 


2 Held :—10. On demurrer, that a 
plea to an ition afin d’an- 
nuler founded on a judgment en 
séparation de biens, which attacks 
the validity of the grounds on which 
such judgment en séparation wis 
rendered, is bad. | 

20. That one count in a plea can 
be demurred to, although the re- 
maining counts of the plea are 


Routh ve. Maguire and Maguire, et al. - 


Jugé :—Ilo. Sur défense en droit, 
que l’on ne peut pas au moyen 
d’une contestation à une opposition 
afin d’annuler, fondée sur un juge- 
ment en séparation de biens, nier 
la validité des moyens sur lesquels 
ce jugement a été obtenu. 

Zo. Que l’on peut filer une dé- 
fense en droit à un des chefs d’une 
exception, quoique les autres chefs 
soient valables. 


+ 
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Particulars,—Serment décisoire. 


3 Held :—That where a defendant 
after demand of plea made, moves 
to dismiss the action for want of 
particulars, and the plaintiff, im- 
mediately afterwards, moves to 
defer his claim to the serment dé- 
cisoire of the defendant, the plain- 
tift °s motion must be granted, and 
the defendant compelled to answer 
upon such serment décisoire. 


Lenfesty and Métivier. 


Jugé :—Que quand un défendeur, 
après demande de plaidoyer, fait 
motion pour débouter l’action faute 
de particularités, et le demandeur, 
immédiatement après, fait motion 
pour déférer le serment décisoire au 
défendeur, la motion du demandeur 
doit être accordée, et le défendeur 
tenu de répondre sur tel serment 
décisoire. 


199 


Petilory action, —Costs. 


4 The plaintiff brought a petitory 
action against the defendantto re- 
cover the possession of a lot of land 
acquired by him, by deed of 21st. 
January, 1856, setting up no other 
title in his declaration. 


The defendant pleaded, without 
alleging any title, that before the 
date of the plaintiff’s title, he had 
been in possession of the lot, as 
proprietor, for more than ten years. 


The plaintiff was permitted to 
file a special answer in which he 
set up anterior titles; the defen- 
dant objected to an‘ complained of 
the interlocutory judgment permit- 
ting such special answer to be 
made, as being in fact a new ac- 
tion to which his plea could not ap- 
ply, and also of the interlocutory 
judgment setting aside the closing 
of the plaintiff ?s enquête previously 
made, andthe evidence taken on 
the defendant’s inscription for en- 

éie. 

Held :— That the action of the 
plaintiff must be dismissed, and both 
parties put out of Court, each part 
paying his own costs, in bot 
Courts, on the following grounds. 


lo. Because the plaintiff failed 
to establish in evidence the title to 
the lot in manner and form as 
by him set up in his declaration, 
and because his rights depended 
upon a possession and claim of title 
anterior to that asserted by him. 


Le demandeur porta une action 
pétitoire contre le défendeur pour 
recouvrer fa possession d’un lot de 
terre acquis par lui, par acte du 
21me. janvier, 1856 ; 11 n’était al- 
légué aucun autre titre dans sa dé- 
claration. 

Le défendeur plaida, sans allé- 
guer aucun titre, qu’antérieurement 
à la date du titre du demandeur, il 
avait été en possession du lot, 
comme propriétaire, pendant plus 
de dix ans. 

Il fut permis au demandeur de 
produire une réponse spéciale dans 
aquelle il alléguait des titres anté- 
rieurs ; le défendeur objecta et se 
plaignit du jugement interlocutoire 
permettant Ja production de cette 
réponse spéciale, comme étant de 
fait une nouvelle action à laquelle 
son plaidoyer ne pouvait s’appli- 
quer, et aussi du jugement inter- 
locutoire mettant de côté la clôture 
de l’enquête du demandeur. 


Jugé :—Que l’action du deman- 
deur devait être renvoyée, les par- 
lies mises hors de cour dos à dos, 
chacune d’elles payant ses propres 
frais, dans les deux tribunaux, pour 
les raisons suivantes. 

lo. Parce que le demandeur avait 
failli d’établir par témoignages son 
titre de propriété tel qu’allégué par 
lui dans sa déclaration, et parce 
que ses droits résultaient d’une pos- 
session et de titres antérieurs à 
ceux allégués par lui. 
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20. Because the plea, or excep- 
tion, pleaded by the defendant was 
irregular and insufficient in law, 
as failing to allege with sufficient 
certainty an adverse title on his 
part. 

30. Because the issue between 
the parties was irregular and they 
ought not to have been permitted 
to proceed to evidence, and be- 
cause the evidence as taken was 
not warranted by the pleadings. 


Osgood and Kellam. 


20. Parce que la défense, ou ex- 
ception, plaidée par le défendeur 
était irrépuliére et insuffisante en 
droit, comme n’alléguant pas suf- 
fisamment un titre à l’encontre de 
celui du demandeur. 

3. Parce que l’issue jointe entre 
les parties était irrégulière et l’on 
n’aurait pas dû leur permettre de 
procéder a l’enquête, et parce que la 

reuve produite ne cadrait pas aves 
es plaidoyers. 
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PLEADINGS.— Vide CoMPENSATION.— EXCEPTION À LA YORME.— 
PaYMENT.—PERJURY.—PROMISSORY NOTE.—TRIAL BY. JURY. 


POLICY OF INSURANCE.— Vide Insurance. 


POSSESSION.—Vide Trence-Oprosrrron. 


PRESCRIPTION — ARREARS OF INTEREST. 


Held :—10. That the law which 
existed prior to the passing of the 4 
Vic., cap. 30, esta lished a pres- 
cription of thirty years, and not me- 
rely a prescription of five years, 
against arrears of interest upon the 
price of immoveable property sold 


20. That in a distribntion of mo- 
nies, levied by the sale of real estate, 


' the vendor, bailleur de fonds, whose 


claim is founded on a deed passed 
before the coming into operation of 
the 4 Vic., cap. 30, is entitled to 
rank for all the arrears of interest 
due with the principal, although no 
memorial of such interest was ever 
registered. . 


30. That the 7 Vic., cap. 22, 
cannot be construed so as to have a 
retroactive effect, and that, conse- 

uently, it does not apply to cons- 
tituted rents created before it came 
into force. 


Brown vs. Clarke. 


Jugé :—Io. Que par la loi qui 
existait avant la mise en operation 
de la 4 Vic., ch. 30, il n’y avait pas — 
de prescription de cing ans contre 
les arrérages de rente constituée 
pour prix de vente d’héritage, mais 
seulement une prescription de trente 
ang. 

20. Que dans une distribution de 
deniers, produits de la vente d’im- 
meubles, le vendeur, bailleur de 
fonds, la réclamation duquel est 
fondé sur un acte antérieur à la mise 
en force de la 4me. Vic., ch. 30, a 
droit d’être colloqué pour tous les 
arrérages d’intérêts dus avec le 
principal, nonobstant qu’aucun 
sommaire de tels intérêts n’ait été 
enregistré. 

30. Que la 7me. Vic., ch. 22, ne 
peut être interprétée de manière à 
lui donner un effet rétroactif, et que, 
conséquemment, cet acte n’affecte 
pas les rentes constituées créées 
avant sa mise en force. 


379 
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PRIVY COUNCIL.—Vide Arrsar. 
PROBATE OF WILL,-—Jumspicrion To GRANT. 


Held :—lo. That a judge of the 
Superior Court for Lower Canada, 
at Montreal, has no jurisdiction 
either to receive the affidavit of the 
subscribing witnesses to a will, or 


to grant probate thereof, it appearing | proba 


that the testator died in the district 
of Beauharnois. 
20. That application must be 
made to a Judge or to the Prothono- 
of the Court within the limits 
of the district of Beauharnois. 


Sweet.—Exparte. 


Jugé :—lo. Qu’un juge de la Cour 
Supérieure pour le Bas-Canada, a 
Montreal, n’a aucune jurisdistion 

ur recevoir l’affidavit des témoins 
à un testament, ou d’en accorder le 
e, le testateur étant décédé 
dans le district de Beauharnois. 


20. Que pour cet objet l’on doit 
s'adresser a un Juge ou au Proteno- 
taire de la Cour dans les limites du 
district de Beauharnois. 
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PROMISSORY NOTE.— Vide Arripavit.—Composition.—NovatTion. 
PROMISSORY NOTE.—Evipencsz. 


1 Held :—Io. That an action lies 
by the makers of a note against the 
exeoutors of the payee to get pos- 
session of the note, paid by one of 
them, in part to the payee thereof, 
during his life, and partly to his 
executors. 


2o. That in such an action the 
evidence is to be regulated by the 
law of England, and parol evidence 
of such payment is legal evidence. 


Carden et al, and Finley et al. 


Jugé :—10. Qu’une action peut 
être intentée par les faiseurs d’un 
billet contre les exécuteurs du por- 
teur pour recouvrer la possession du 
billet, payé par l’un d’eux, pour 
partie au porteur du billet, en son 
vivant, et pour le reste aux dits 
exécuteurs. 

20. Que dans telle action le té- 
moignage doit être réglé d’après le 
droit anglais, et que témoignage 
verbal de tel paiement sera réputé 


legal. 
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Indorsement.— Pleadings. 


2 C. received from D., one of the 
defendants, a note signed by him 
for £250, indorsed by the other de- 
fendant, and entered into an agree- 
ment with D., of the same date, 
stating that he had that day sold to 
D., 1000 shares of the capital stock 
of certain slate works, and that on 
payment of the note he would exe- 
cute the necessary transfer of the 
shares in the books of the company ; 
C. to hold the stock as collateral se- 
curity for the payment of the note ; 
and if it was not paid at maturity, 
to be at liberty to sell the stock 
forthwith, and apply the proceeds 
on the note. 


C. reçut de D., un des défendeurs, 
un billet fait par lui pour £250, 
endossé par l’autre défendeur, sur 

uoi il déclara que par convention 

e ce jour il avait vendu à D., 1000 
actions dans une certaine entreprise 
pour l’exploitation d’ardoise, et que 
sur paiement du billet il executerait 
le transport voulut des actions dans 
les livres de la compagnie ; C. rete- 
nant les actions comme sûreté col- 
latérale pour le paiement du billet ; 
il fut stipulé que si le billet n’était 
pas payé à son échéance, il serait 
oisible à C., de vendre: les actions, 
et d’appliquer les argents en prove- 
nant au paiement du billet. 
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In part satisfaction of the note of 
£250, two other notes of the same 
_ parties were given to C., the balance 
of the first note having been paid. 
A suit was brought on these two 
| be notes, in the name of H., C.’s clerk, 
who was admitted to stand in C.’s 


place. The declaration set up the | C 


| making of the two notes and their 

| indorsement to C., who was alle 
to have become the holder and 
owner thereof, and that by C. they 
were delivered ‘ remis et délivrés?’ 
to H. the plaintiff,for value receivéd, 
who thereby was alleged to have 
become and «till was the sole, true 
and lawful bearer and proprietor of 
the notes, and creditor of the defen- 
dants ; but there was no allegation 
of any indorsement of the notes to 
the plaintiff by C., whose name ap- 
peared on the notes as having been 
erased. 

The defendants pleaded the agree- 
ment and contended that the P ain- 
tiff was bound to offer to transter the 
stock, but had refused so to do. 


Held:—-10. That the plaintiff ha- 
ving failed by his declaration to 
offer, and having refused to give a 
transfer of the stock, his action 
must be dismissed. 

20. That the plaintiff had not 
roved the title under which he 
eld the notes, and that the allega- 

tion that they were delivered to him 
by C., was not sufficient to constitute 
him the creditor, the notes not being 
payable to bearer, and no indorse- 
ment from C. to the plaintiff being 
alleged. 


Hempsted and Drummoud, et al. 


Pour satisfaire an billet de £250, 
deux autres billets des mémes per- 
sonnes furent donnés à C., et la ba- 
lance du premier billet payée. 

Une action fut portée sur ces deux 
billets ou nom de H., Je commis de 
C., lequel, il fut admis, représentait 

. La déclaration alléguait la con- 
fection des deux billets, et lenr en- 
dossement à C., lequel était allégué 
en étre devenu par ces endossement 
le porteur et le propriétaire. qui les- 
avait remis et delivrés à H., le de- 
mandeur, pour valeur reçue, au 
moyen de quoi, était-il encore al- 
légué, ce dernier était devenu et 
était encore le porteur et le seul et 
vrai propriétaire des dits billets, et 
créancier des défendeurs; mais il 
n’était pa: allégué que les billets 
avaient été endossés au demandeur 

r C., le nom du quel apparaissait 
Far les billets comme effacé. 

Les défendeurs plaidérent la con- 
vention et soutinrent que le deman- 
deur était tenu de faire offre de 
céder les actions, ce qu’il avait 
refusé de faire. 

Jugé :— lo. Que le demandeur 
ayant fait défaut de faire offre par 
sa déclaration, et ayant refusé de 
faire cession des actions, son action 
devait être renvoyée. 

20. Que le demandeur n’avait pas 
prouvé en vertu de quel titre il te- 
nait les billets, et que l’allégué 
qu’ils lui avaient été remis par C., 
n’était pas suffisant pour le consti- 
tuer créancier, les billets n’étant 
pas payable au porteur, et aucun 
endossement par C. au demandeur 
n’étant allegué. 


27 


3 In an action on an obligation, the 
defendant pleaded that he had gi- 
ven the plaintiff two promissory 
notes for #60 each in deduction of 
the amount due, and had paid them, 
and also, another note for £60 which 
was still in the plaintiffs hands. 
The plaintiff answered that the 
amount of the first notes had been 
received, and that the two last notes 


Dans une action snr une obliga- 
tion, le défendeur plaida qu’il avait 
donné au demandenr deux billets 
promissoires pour £60 chaque en 
déduction du montant dû, et qu’il 
les avait payés, et aussi, un autre 
billet pour £60 qui était encore en la 
possession du demandeur. Le de- 
mandeur répondit que ie montant 
des deux premiers billets avait été 
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were given on an agreement that 
the defendant should pay 12 per 
cént interest on the obligation. the 
defendant, examined on fais et 
articles, admitted his untertaking 
to pay 12 per cent interest, stating 
that he had been forced to make it 
by reason of his incapacity to pay 
the capital at the time it became 


ue. 

Held:—That the amount of the 
second note must be deducted from 
lie amount of the principal and in- 
terest at 6 per cent, and that the 
third note did not operate as a nova- 
tion and must be given back to de- 
fendant. 


Beaudry vs: Proulx. 


perçu et que les deux derniers 
avaient été donnés sur convention 
que le défendeur paierait 12 peur 
cent d’intérêt sur obligation. Le 
défendeur, interrogé sur faits et ar- 
ticles, admit qu’il s'était e é à 
payer 12 pour cent d’intérêt, ajou- 
tant qu’il avait été contraint de le 
faire en raison de son ircapacité de 
payer le capital à son échéance. 

Jugé :—Que le fnontant du second 
billet devait être déduit du montant 
du principal et de l’intérêt à 6 par 
cent, et que le troisième billet n’o- 
pérait pas novation et devait etre 
rendu au défendeur. 
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Signed by a cross. 


4 Held :—That a promissory note 


Jugé :—Qu’un billet sous croix 


signed by a cross in presence of one | fait en présence d’un témoin est 


Witness is good. 
Collins vs. Bradshaw. 


valable. 
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QUO WARRANTO.— Vide Prrinon. 
RAILWAYS.— Vide Lops xT VENTES. 
RATIFICATION.—Minorn.—Marrigcgp Woman. 


Held: — lo. That a married 
woman still a minor may, un- 
der the authority of her husband 
only, ratify a deed of exchange 
made by the husband of a property 
liable to her douaire préfiz and 
matrimonial rights, such rights 
being of a moveable description 


only. 

20. That the authority of the hus- 

band for the purpose of this deed 
of ratification is sufficiently appa- 
rent by the declaration of the wife 
that she is dément assistée, et d’a- 
bondant autorisée, without stating 
by. whom, ‘the husband being a 
party to the deed and declaring, 
after the reading thereof, that he 
cannot sign. 
- 30. That upon a deed of ex- 
change in like cases their cannot 
be lésion with respect to the wife, 
the mortgage for her matrimonial 
rights being transferred from one 
property to another. 

40. That, .in the case submitted, 
there was no fraud with respect to 
the wife. 


Mitriesé, et al. and Brault. 


Jugé :—10. Qu’une femme ma- 
riée encore mineure peut, avec la 
seule autorisation de son mari, ra- 
tifier un acte d’échange consenti 
par le mari d’un immeuble affecté 
au douaire préfix et reprises ma- 
trimoniales de cette femme, tels 
droits de la femme étant des droits 
purement mobiliers. 

20. Qu’il y a autorisation suffi- 
sante du mari dans cet acte de ra- 
tification où la femme se déclare 
‘6 dûment assistée, et d’abondant 
autorisée,” sans dire par qui, le 
mari paraissant a l’acte pour dé- 
clarer qu’il ne sait signer, après 
lecture faite, 


30. Que sur un acte d’échange il 
ne peut y avoir, en cas semblable, 
lézion pour la femme, l’hypothèque 
pour ses reprises et droits matrimo-' 
niaux étant transportés d’un im- 
meuble sur un autre. 

40. Que, dans l’espèce, il n’y 
avait pas fraude à l’égard de la 
femme. 
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REFERENCE.—AccoUNTANT. 


Onthe report of an accountant 
the Superior Court condemned the 
defendant to pay £46 2, the amount 
demanded by the action, with costs, 


Sur le rapport d’un auditeur fa 
Cour Supérieure condamna le dé- 
fendeur à payer £46 2, le montant 
réclamé par l’action, avec dépens, 


including the costs of the accoun- | y compris les frais de l’auditeur ; Je 


tant; the judgment was reformed 
in appeal and reduced te £36 10 5, 
but maintained as to the costs 
awarded by the judgment below, 


jugement fut réformé en appel et ré- 
duita £36 10 5, mais maintenu 
quant aux frais accordés par le tri- 
bunal inférieur, mais sans frais 


but without costs of appeal, and :— | d’appel, et :— 


Held :—1. That the reference to 
an accountant was not sanctioned 
under the judicature act of 1857, 20 
Vic., cap. 44, sec. 92, in a case 
not involving the settlement of ac- 
eounts. 

2. That the report was irregular 
and should have been rejected, and 
that under the section referred to, 
reports of accountants must be acted 
upon and homologated in the same 
Way as reports of experts. 

Elliott, ès qualite, and Howard. 


Jugé:—1. Que la référence à un 
auditeur n’était sanctionnée 
par lJ’acte de judicature de 1857, 

ème Vic., cap. 44, sec. 92, dans 
un cas où il ne s’agissait pas de rè- 
glement de comptes. 

2. Que le rapport était irrégulier 
et eut dû être rejeté, et que sous la 
section suscitée les rapports d’au- 
diteurs doivent être traités et homo- 
logués comme le sont les rapports 
dexperts. 
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REGISTRATION.—CusTeMARY DOWER. 


Held :~That it is not necessary 
that a marriage contract containing 
the stipulation of acustomary dower, 
should be registered to confer upon 
the person claiming such dower, a 
right of preference to posterior cre- 
ditors who have registered their 
claims. 

Sims, et al. vs. Evans. 


Juge :—Qu’il n’est pas nécessaire 
qu’un coutrat de mariage contenant 
la stipulation d’un douaire coutu- 
mier, soit enregistré pour donner à 
la douairière, réclamant le douaire 
coutumier, un droit de préférence 
sur les créanciers postérieurs qui 
ont enregistré leurs titres de créance. 
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REGISTRATION.— Vide Montcacr.—Tirnce-Oprosirion. 
REGISTRAR,—R&sPONSIBILITY or 


Held :—1. That a registrar is 
responsible for damage or loss 
caused by his neglect to enregister 
a mortgage, or by a certificate given 

im wherein an omission occurs, 
from the effect of which a pur- 
chaser de bonne foi is troubled in 


his possession. 


2o. That the action in such case 
must be one en garantie, the re- 
gistrar being the garant of the 
party to whom he has directly caused 


amage. 


Montizambert and Talbot dit Gervais. 


-Jugé :—1. Qu’un registrateur est 
responsable des dommages ou de ja 
perte causée par sa négligence d’en- 
registrer une hypothéque, ou 
un certificat fourni par lui dans le- 
quel il y a une omission, en consé- 
quence de laquelle un acquéreur de 
bonne foi est troublé dans sa posses- 
sion. 

2. Que l’action en pareil cas doit 
être en garantie, le registrateur 
étant le garant de la partie à la- 
quelle il a causé des dommages. : 
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RESPONSIBILITY OF REGISTRAR.—Vide Reorsrrar. 
REVENDICATION.—CoxcLusonss. 


Held :—lo. That if the plaintiff 
in an action of revendication of a 
moveable has omitted to conclude 
in terms sufficiently ample to meet 
all the emergencies of the case, he 
cannot be allowed to take supple- 
mentary conclusions for the rectifi- 
cation of the omission. | 

20. That the only remedy, in such 
a case, is a motion for leave to 
amend. 


Poulin vs. Langlois. 


Jugé :—Io. Que si un demandeur 
dans une action en revendication 
d’un objet mobilier a omis de con- 
clure d’une manière suffisante pour 
rencontrer toutes les éventualités 
de la cause, il ne lui sera pas permis 
de prendre des conclusions suppié- 
toires pour rectifier l’omission. 

20. Que le seul remède, dans pa- 
reil cas, est la motion pour amender. 


REVISION.— Vide Costs. 
RIOT.— Vide Loss sy Friar. 
RIPARIAN PROPRIETORS.—Rrvenrs. 


Held :—10. That rivers non na- 
vigables et non-flottables, are the 
private property of the riparian 
proprietors, who have consequently 
exclusive control over the same. 

20. That the River Jacques Car- 
tier is a river non-navigable et 
non-flottable, and the riparian pro- 

rietors have consequently the ex- 
clusive right of fishing therein 


Bowell and Denis. 


Jugé :— lo. Que les rivières non- 
navigables et non-fiottables, sont la 
propriété privée des propriétaires 
riverains,qui en ont conséquemment 
le contrôle exclusif. 

20. Que la rivière Jacques Cartier 
est une rivière non-navigable et 
non-flottable, et que les proprié- 
taires riverains ont conséquemment 
le droit exclusif d’y faire la pêche. 
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RIVERS.— Vide Ripaman Provartrons. 
‘ RULES OF PRACTICE.— Vide Apmnazrr.— Wivuees. 
SAISIE ARRET.-Suavioe.on DaPEMDANT. | 


Held :—That where a defèndant 


has left the province after judgment | à laissé Ja province a 
} has no | rendu contre lui, et n’y a aucun do- 
erein, it is nesoeenry micilo, il est nécessaire qu’un writ 


rendered against him, 
domicile 
that a writ of saisie arrét 
judgment be served upon him. 


Jugé:—Que lorsqu'un défendeur 
Jugement 


de saisio arrêt après jugement lui 
soit signifié. =“ 
ol 


SALE— Vide Faaup.—Lrass. 


SALVAGE. 


The Palmyra sunk in the river 


Le Palmyra somtra dans Te 


St. Lawrence, was raised and/|fleave St. Laurent, fut relevé et 


saved by the very ingenions, novel | sauvé par Phabilité et Pexpérience 
lent in board 4 


and exce on 
the Dirigo, and the great skill arid 


dn itaine et de I ge du 
Scoring ot hegre à 


\ 
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experience of her master and crew, 
1 most of whom were picked men 
| and excellent mechanics. The 
Court decided that £1000 sterling 
was a reasonable salvage. 


The Palmyra.—Lovitt. 


des hommes choisis et d’excellents 
ouvriers, a bord duquel vaisseau se 
trouvait un mécanisme nouveau, et 
ingénieux. La Cour décida que la 
somme de £1000 sterling pour 
sauvetage était raisonnable. 
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SECURITY.— Vide Arrgat. 
SECURITY FOR COSTS. 


1 Held :—That where the plaintiff, 
who resides without the province, 
contests an opposition, the oppo- 
sant is not entitled under the 41, 
Geo. III, cap. 7, sec. 2, to se- 
curity for costs; the plaintiff, in 
such case, not being the party pro- 
secuting, but, on the contrary, oc- 
copying the position of a defen- 

t. 


Jugé : — Que lorsqu’un deman- 
deur, résident hors la province, 
conteste une opposition, l’opposant 
n’est pas en droit, sous les tspoel 
tions de la 4lme. Geo. 3, ch. 7, 
sec. 2, de demander cautionnement 
pour les frais; le demandeur, en 
pareil cas, n’étant pas la partie 
poursuivante, mais, uu contraire, 
occupant !a position d’un défendeur. 


Brigham ve. McDonnell, et al., and Devlin. 452 
| Pauper. 
2 Held :—That although a plaintiff; Jugé:—Que quoiqu’un deman- 


residing out of the province sue ix 

uperis, the defendant is 
nevertheless entitled to security for 
costs, under the 4ist Geo. III, cap. 
7, sec. 2. 


Gagnon vs. Woolley. 


deur résidant hors la province pour- 
suive in uperis, le défen- 
deur a droit d’obtemir caution r 
ses frais, en vertu de la 41me Geo. 


III., ch. 7, sec. 2. 


SEIZURE.— Vide Exxcurion.. 
SEPARATION DE BIENS.-—-Convestarion. 


Held :—That the creditor of the 
husband is not entitled to contest 
- the demand for a ion on be- 
half ofthe wife, and can intérvene 
in such an action only for the pre- 
servation of his rights. 


Marchand and Lamirande, 


Jug6:—Qn’an créancier dé mari 
ne peut contester la demande en 
séparation de biens portée par la 
femme, et ne peut intervenir sur 
cette de e que pour la conser- 
vation de ses droits. 
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SERMENT DECISOIRE.— Vide PLxapruos. 
SERVICE OF PETITION IN APPEAL.—Wide Arrrat. 
SERVICE OF SAISIE-ARRET.— Vide Saiitn-annet. 
SHAREHOLDER.— Vide Farsn ranrxnces. 


+ §44 
SHIP?’S ARTICLES.—Drscrirriox oF VOYAGE. 


1 Where the voyage in the shipping Où le voyage dans un contrat 


articles is described as one to North 


and South America :— 


Held :—That such description is 
too indefinite to answer the leading 

urposes for which the words were 
Famed, under the words “ nature 
of the -voyage? inthe Merchant 
Shipping Act of 1854. 


The Marathon,—Horst. 


2 Where the description of the 
voyage in the shipping articles is as 
one to the United States. 

Held :—To be a good description, 
and that the more general terms fol- 
lowing, are to be construed as su- 
bordinate to the principal voyage in 
the preceding terms, and restricted 
to a reasonable distance from the 
United States, under the terms, 
‘6 Nature of the Voyage,” in the 
Merchant Shipping Act of 1854. 


The Ellereley. — Vickerman. 


maritime est indiqué comme un 
voyage à l'Amérique du Nord et à 
l'Amérique du Sud; 

Jugé :—Que cette description est 
insuffisante pour rencontrer l’objet 
du statut indiqué par les mots ‘“ na- 
ture du voyage”? dans l’Acte de la 
Marine Marchande de 1854. 


Où le voyage dans un contrat 
maritime est indiqué comme un 
voyage aux Etats-Unis. 

ugé :—Que cet indication est 
suffisante, et que les termes géne- 
raux qui s’ensuivent doivent être 
interprétés comme subordonnés a 
indication da principal voyage, et 
de maniére a le restreindre a une 
distance raiscnnable des Etats-Unis, 
en vertu des termes “ Nature du 
Vo +” dans l’Acte de la Marine 
Marchande de 1854. 
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SIGNATURE.— Vide Arripavit. 


SLANDER.—Evinence. 


Held :— That in an action for 
slander the expressions complained 
of must be proved. 


Semble.—That where an attorney, 
inthe conduct of a law suit, re- 
marks upon the character of a wit- 
hess in accordance with instruc- 
tions from his client, his defence 
to an action for slander will be fa- 
vorably recei 


Lavoie and Gagnon. 


Jugé : — Que dans une action 
pour injures verbales, les paroles 

pr on se plaint doivent être prou- 
vées. 
Il semble.— Que lorsqu’an pro- 
cureur, dans le cours "dan pecods, 
fait des remarques sur le caractére 
d’un témoin en conséquence d’ins- 
tructions regues de son client, sa 
défense dans une action pour in- 
jures sera favorablement reçue. 
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SUPERIOR COURT.— Vide Jumspicrrox. 


TAXATION.— Pide Costs. 


545 
TIERCE-OPPOSITION.—Recistration.— Possession. 


Held:—10. Thata person whose 
interests are aftected by a judgment 
in a cause in which such person was 
not a party, may intervene by 
tierce-opposilion to such judgment, 
or by direct action, with a view to 
be maintained in all his rights. 


2o. That a purchaser who has 
been put in possession of an im- 
moveable, and who has since 
caused his title to be registered, 
may invoke the prescription and 
possession of ten years as against 
the claim of a purchaser who had 
previously registered his title, but 
who was never put in possession. 


Thouin and Leblanc et al. 


Jugé : — lo. Qu’une personne 
dont les intérêts se trouvent affectés 
par un jugement dans une instance 
a laquelie elle n’était pas partie, 
peut se pourvoir par tlerce-oppo- 
Silion, ou par action directe contre 
ce jugement, à l’effet de se faire 
maintenir duns tous ses draits. 

20. Qu’un acquéreur qui a &té 
mis en possession d’un immeuble, 
et a depuis fait inscrire son titre, 
peut opposer la prescription et pos- 
session de dix ans, à un acquéreur 
inscrit précédemment, mals qui 
n’a pas eu possession de l’im- 
meuble. 
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TRESPASS,—Action or. 


Held :—That in the case of tres- 
pass by several individuals, it is 
not necessary to prove specifically 
the part taken by the parties im- 
pleaded to obtain a judgment 
against them in damages, and that 
their participation may be inferred 
in the matter from the circum- 
stances of the case. 


Niamentsiasa and Akwirente, et al. 


Jugé :—Que dans le cas d’une 
voie de fait commise par plusieurs 
individus, il n’est pas nécessaire 
de prouver spécifiquement l’action 
de ceux qui sont poursuivis pour 
obtenir le recours en dommage 
contre eux, et que leur participa- 
tion peut s’inférer des circonstances 
de la cause. 
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TRIAL BY JURY.—PLranrnes. 


In an action of da brought 
against the defendants for refusing 
to falfil an undertaking to receive 
the plaintiff as partner into their 
firm, the defendants set up in their 
pleas acts of immorality on the 
part of the plaintiff, that he con- 
stantly cohabited with a woman of 
profligate character, and had intro- 
daced prostitutes into apartments 
fitted up in the defendants’ pre- 
mises, that he had absented him- 
self in the night from these pre- 
mises which were in his charge as 
the defendants’ clerk, and had fre- 
quented _brothels, and conducted 
himself in an irregular, improper 
and immoral manner. pepe 


Dans une action en dommages 
contre les défendeurs pour refus de 
se conformer à leur engagement de 
recevoir le demandeur comme 
membre de leur société, les défen- 
deurs plaidérent la conduite immo- 
rale du démandeur, qu’il avait 
constamment co-habité avec une 
femme dissolue, et avait introduit 
des femmes prostituées dans les 
appartements garnis des défendeurs, 
qu’il s’était absenté la nuit de ces 
appartements qui étaient confiés à 
ses soins comme employé des dé- 
fendeura, et qu’il avait fréquenté 
des mauvais lieux, et s’était can- 
duit d’une manière irrégulière, in- 
convenante et immorale. 


. 
$ 
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Held :—That in defining the facts 
to be found by the Jury, questions 
should have been put in respect to 
such immoral acts, as material to 
the defence, also as to the alleged 
immoral and irregular character of 
the plaintiff. - 


Lyman al. and Higginson. 


Jugé : —Qu’en soumettant les faits 
à la consideration des. Jurés, des 

vestions relativement à ces actee 
limmoralité eussent dû être sou- 
mises comme nécessaires à la dé- 
fenxe, et des questions aussi sou- 
mises quant à la condu.te immorale 
et irrégulière du demandeur. 


TRINITY-HOUSE.—Apprat. 


Held: —That in appeals from de- | 


cisions of the Trinity House, the 
party appealing is not bound to give 
notice of the security he intenis to 
offer, under the 12 Vic. cap. 114. 


Laprise and Armstrong. 


Jugé :—Que sur appels des dé- 
cisions de Ja Maison de la Trinité, 
Pappelant n’est pas tenu de donner 
avis du cautionnement qu’i! entend 
offrir, sous la 12me. Vic., cap. 114. 
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TRINITY HOUSE REGULATIONS.— Vide Cozriston. 


TRUSTEES.— Vide AssIGNMENT. 
TUTOR.— Vide Banx Stocx.—Inventonry. 


VENDITIONI EXPONAS.—Vide Opposition AFIN D’ANNULER. 
WAGES.— Vide Master AND Servant. 


WARD.— Vide Invenrony. 


WHARVES.— Vide Harsour Commisstonrers or Montreat. 
WILL.—Lecacy. 


A testator bequeathes to his son 
William, and his heirs male, for 
ever, so far as the laws of the pro- 
vince would permit, one half of a 
specified farm, described, and the 
other halfto Duncan, another son, 
aad his lawful male heirs, for ever, 
naming the two- his universal le- 

tees, giving the share of one 

ing without lawful issue to the 
survivor; and afterenumerating the 
monies belonging to him,bequeathes 
‘6 to Jane Mcintosh, Church street, 
<¢ Inverness, the sum of fifty pounds, 
56 sterling, out of the above monies, 
€ annually, during her natural life, 
“which my executors will regu- 


6€ larly transmit to her.” 
The will was not registered. 
William dies without issue, be- 


fore Duncan, and the real estate of 
Duncan, also deceased, being 


Un testateur légue à son fils Wil- 
liam, et à ses héritiers mâles, pour 
toujours, en autant que les lois du 
pays le permettent, Ja moitié d’une 
certaine ferme, désignée, et l’aatre 
moitié à Dancan, un de ses fils, et 
ses héritiers males, pour toujours, 
constituant les deux ses légataires” 
universels, donnant la part de Pan, 
qui pourrait mourir sans hoirs, au 
survivant ; -et après avoir fait l’énu- 
mération des argents qui lui appar- 
tenaient, il légue “ à Jane Mcin- 
‘6 tosh, rue Church, Inverness, la 
‘ somme de cinquante louis, ster- 
‘6 ling, à prendre sur les dits ar- 
‘ gents, annuellement, sa vie du- 
“rante, que mes exéouteurs lui 
‘ transmettront réguliérement.”? 

Le testament ne fut pas enre- 
gistré. | 

William meurt sans enfants, avant 
Duncan, et la succession immobi- 
liére de Duncan, aussi décédé, 
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brought to sale, Jane McIntosh files 
and opposition afin de conserver, 
claiming the proveeds as having a 
mortgage under the will for payment 
of arrears of the £50 bequeathed to 

r. 

On a contestation by the defen- 
dant, widow of Duncan, and tutrix 
to a minor child issue of her mar- 
riage with the said Duncan, and by 
two chirographary creditors also 
op nta :— 
eld:—10, That the contestants 
having alleged the death of Jane 
Molntosh previous to the death of 
the testator, and that the legacy 
thereby lapsed, were bonnd to prove 
this allegation. | 

20. That thé bequest to Jane was 
a general legacy, chargeable upon 
the estate generally, and not a par- 
ticular legacy. 

80. That no interest could accrue 
on this legacy before a demande ju- 
diciaire was made. 


40. That no mortgage existed, in | 


favor of the opposant, on the real 
estute sold. 


Bonacina vs. Bonacina and McIntosh. 


étant vendue, Jane McIntosh pro- 
duit une opposition afin de conserver 
réclamant les argents comme ayant 
une hypothèque en veitu du testa- 
ment pour le paiement des arrérages 
des £50 à elle légués. 

Sur contestation parla défende- 
resse, veuve de Duncan, et tutrice 
Wun enfant mineur, issue de son 
mariage avec le dit Duncan, et par 
deux créanciers chirographaires 
aussi op ia :— 

Jugé:—lo. Que les parties con- 
testant ayant allégué le décès de 
Jane Mcintosh antérieurement au 
décès du testateur, et que par Ja Je 
legs était devenu caduc, ils étaient 
tenus de prouver cet allégué. 

20. Que le legs fait À Jane devait 
être pris sur la succession généra- 
lement, et n’était pas un legs par- 
ticulier. 

30. Que ce legs ne ponvait pro- 
duire aucun intétêt avant qu’une 
demande judiciaire n’en eut été 
faite. 

40. Qu’il n’existait aucuve hy- 
pothéque, en faveur de l’opposante, 
sur les immeubles vendus. 
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WILL.— Vide Paosarz or WILL. 
WITNESS.—Ro es or PRACTICE. 


Held :—That motions for Jeave 
to examine witnesses about to leave 
the province, are excepted from the 
operation of the 11th. rule of prac- 
tice ; and that a notice of such mo- 
tion, served on saturday, is suffi- 
cient for the presentation of such 
motion on the monday. 


Byrne et al. vs. Fitzsimmons. 


Jugé :— Que les motions pour 
permission d’examiner des témoins 
sur Je point de laisser la province, 
ne tombent pas sous l’opération de 
la lime. règle de pratique: et 
qu’un avis de telle motion, signifiée 
un samedi eet suffisant pour Ia pro- 
duction de telle motion le lundi. 


WITNESS LEAVING THE PROVINCE,—ExamuwaATIon or. 


Held :—10. That a witness about 
to leave the Province can, under 
the 25th. Geo. III, cap 2, sec. 12, 
be examined before the retarn of 
the action. 

20. That irregularities in them- 
eelves fatal, are waived if uncom- 
plained of for a year. 


Jogé:—lo. Qu’un témoin sur le 
point de laisser la Province peut, 
en vertu de la 25ème George III, 
Cap. 2, sect. 12, être examiné 
avant le rapport de l’action. 

20. Que des irrégularités graves 
par elles mêmes, seront censées 
abandonnées s’il n’en est porté 
plainte dans l’an. 
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Query.—Ought this court to re-| Savoir.—Si cette Cour doit réviser 
vise orders made by a judge in| les ordres d’un juge faits en va- 
vacation, which were never made | cances, qui n’ont jamais êté le sujet 
the subject of complaint in the | de réclamation dans la Cour infé- 
Court below. rieure. 


Supple and Kennedy. 458 
WOMAN SEPAREE DE BIENS.—Vide FoLLe ENCHERE. 
WRIT OF EXECUTION.— Vide Execution. 
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